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Prior Filed Applications 

 The Office indicated that the filing dates of pending U.S. trademark applications for the 

marks SOLARYS (Serial No. 84/954,037, hereinafter the ‘037 application) and SOLARES (Serial 

No. 79/265,450 which has now registered as Registration No. 6,109,960, hereinafter the ‘960 mark) 

precede Applicant’s filing date for the present SOLARIS trademark application and therefore may 

pose a bar to registration under Trademark Act Section 2(d) due to a likelihood of confusion. 

Applicant respectfully submits that there is no likelihood of confusion, and provides the following 

arguments and evidence for the Examiner’s consideration. 

 The Applicant in the present application is a well-known, publicly traded medical device 

company committed to providing high-quality restorative products designed to accelerate achieving 

optimal health. Applicant designs, manufactures, and sells a broad range of products for clinical use 

in physical therapy, rehabilitation, pain management, and athletic training. Through its distribution 

channels, Applicant markets and sells its products to orthopedists, physical therapists, chiropractors, 

athletic trainers, sports medicine practitioners, clinics, hospitals, and consumers (see 

http://www.dynatronics.com). Applicant’s products are marketed by Dynatronics Corporation and 

its divisions Bird & Cronin and Hausmann Industries under a portfolio of well-known family of 

marks which are recognized in the industry (see Exhibit A).  Of particular relevance to the present 

matter, Applicant draws the Examiner’s attention to the fact that Applicant has been marketing and 

selling its products under the related brand DYNATRON SOLARIS® (Reg. No. 2,957,937) since at 

least as early as 2003 (see Exhibit B).  Accordingly, Applicant asserts that its brands as a whole, and 

particularly the related DYNATRON SOLARIS brand, are well-known in the industry.  

 With respect to the present application, the description of goods for the SOLARIS 

trademark (as amended in the present action) is as follows: 

http://www.dynatronics.com/
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 IC 005. Analgesic preparations; Medical adhesive tape; Dietary and nutritional 

supplements 

 IC 010. Physical rehabilitation, physical therapy and sports medicine equipment all 

designed specifically for medical use, namely, manually operated exercise equipment 

for physical therapy purposes, shoulder stretchers using a cable, manually-operated 

resistance bands and cables cable tubing for sports medicine physical therapeutic 

purposes, body rehabilitation apparatuses for medical purposes, force and motion testing 

apparatuses for physical rehabilitation, vibrating apparatuses used to stimulate muscles 

and increase strength and physical performance for health and medical purposes, 

whirlpools for therapeutic use, foam rollers for use in physical therapy, foam positioning 

pads for medical and physical therapy use, hand and finger exercisers for therapeutic 

purposes, splints for medical purposes, support bandages, air pillows and cushions for 

medical purposes, and orthopedic cushions and padding, all the foregoing capable of use 

in both home and clinical settings; manually-operated exercise equipment for physical 

therapy and sports medicine physical therapy purposes; Chiropractic instruments; 

Medical devices for physical therapy and sports medicine purposes, namely, heart rate 

monitors, health monitoring devices consisting of blood pressure monitors, 

thermometers, and pedometers, and body fat monitors; Medical diagnostic and therapy 

devices, namely, electro-therapy devices in the nature of static electric therapy 

apparatuses, massage instruments for soft tissue work, medical ultrasound apparatus 

devices for use in deep-heat tissue therapy, low frequency electric therapy apparatuses, 

and electronic light therapy apparatuses for the skin; Strength analysis devices in the 

nature of dynamometers for diagnostic muscle strength testing and force and motion 

testing apparatuses for physical rehabilitation; Medical ultrasound apparatuses, 

spirometry devices in the nature of spirometers, and laser devices in the nature of lasers 

for medical use and laser therapy stimulators for pain management for medical use; 

Laser biostimulation instruments for health care use in the nature of electronic light 

therapy apparatuses for the skin, electrotherapy stimulation apparatuses comprising 

electrical nerve and muscle stimulators, medical electrodes, transmitting pads for use 

with human and veterinary patients, namely, horses and dogs, all for providing 

electrotherapy via transcutaneous electrical nerve stimulation, and for providing 

electronic stimulation to muscles for physical therapy purposes; Patient examination 

and/or treatment tables; Chemically activated hot gel packs and non-medicated 

compresses for medical use; Therapeutic, chemically activated hot and cold therapy 

packs and compresses; Medical gowns; Back supports for medical purposes; Orthopedic 

support bandages, namely, wearable pads for the hands; Traction apparatuses for 

medical purposes; Walking aids for medical purposes; Whirlpools for use in hospitals or 

for therapeutic use 

 IC 016. Anatomical models for scientific, instructional, and educational purposes 

 IC 020. Massage tables 

 IC 027. Personal exercise mats; Yoga mats 

 IC 028. Exercising equipment, namely, pulleys; Exercise benches; Exercise weights; 

Parallel bars; Yoga straps 
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 With respect to the ‘037 application for SOLARYS, the description of goods is limited to 

International Class 10, namely: “Aerosol delivery medical devices, namely, nebulizers used to 

atomize a liquid”.  Applicant notes that nebulizers are medical devices designed to work with a 

compressed air source to convert liquid medication into an aerosol to be inhaled by the lungs.  

Nebulizers are used as a treatment option for asthma, cystic fibrosis, chronic obstructive pulmonary 

disease, and respiratory diseases and disorders (see Exhibit C).  Nebulizers can be purchased over 

the counter at retailers such as CVS, Walgreens, or Walmart.  Accordingly, the target consumer for 

the ‘037 application is well-defined and focused on a specific need within a limited channel of trade. 

Conversely, Applicant does not sell nebulizers nor any other breathing device. Additionally, 

Applicant does not sell goods through the listed retailers (CVS, Walgreens, or Walmart).  Instead, 

Applicant’s goods are sold through Applicant’s website as well as through a network of authorized 

representatives.  Thus, Applicant’s target consumer is well-defined and focused on a specific need 

in the categories of physical therapy, rehabilitation, pain management, and athletic training.  

Accordingly, the typical consumer of the goods associated with the ‘037 mark would not encounter 

the goods associated with the present application, or vice versa.  As a result, Applicant asserts that 

there is no likelihood of confusion.    

 With respect to the ‘960 mark for SOLARES, the description of goods associated with the 

mark is as follows: 

 IC 001. Chemicals used in industry, science and photography, agriculture, horticulture 

and forestry, except fungicides, herbicides, insecticides and parasiticides; chemicals for 

use in petrochemical, plastics, polyester and polystyrene goods industries; petrochemical 

products, namely, polypropylene resins, polyethylene resins, polystyrene resins; 

unprocessed polyethylene resins; styrene monomers; ethylene glycol; unprocessed 

polypropylene resins; paraxylene; unprocessed polystyrene and polystyrene resins; 

chemicals used in the manufacture of plastics and polystyrene; unprocessed plastics; 

paraxylene and goods made from these materials included in this class, namely, 

Terephthalic Acid (TPA), Purified Terephthalic Acid (PTA) and Dimethyl-

Terephthalate (DMT) 
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 IC 016. Printed matter, namely, books, manuals, educational materials, reports, guides, 

brochures, booklets and newsletters in the field of petrochemicals, plastics, polyester, 

polystyrene; bookbinding material; photographs; stationery; adhesives for stationery or 

household purpose; paint brushes; typewriters; printed instructional and teaching 

material, except apparatus, in the field of petrochemicals, plastics, polyester, 

polystyrene; plastic materials for packaging, namely, plastic film for packaging; printers' 

type; printing blocks 

 IC 017. Plastics in extruded form for use in manufacture; packaging, stopping and 

insulating materials in the nature of expanded plastic pellets; flexible pipes, not metal; 

semi-worked plastic substances, namely, semi-worked plastic sheets 

 

Applicant notes that the goods associated with the ‘960 mark are chemicals and plastic components 

typically used in manufacturing, as well as associated printed marketing and packaging materials.  

In particular, Applicant notes that Terephthalic Acid (TPA) and Purified Terephthalic Acid (PTA) 

are organic compounds used primarily to make clothing and plastic bottles (see Exhibit D), and 

Dimethyl-Terephthalate (DMT) is an organic compound used primarily in the production of 

polyesters (See Exhibit E).  Quite clearly, the target consumer for the ‘960 mark is well-defined and 

focused on a specific need within a limited channel of trade. Conversely, while any individual 

material may be a singular component in the manufacture of Applicant’s goods, Applicant’s target 

consumer and channel of trade are entirely different.  Again, the typical consumer of the goods 

associated with the ‘960 mark would not encounter the goods associated with the present 

application, or vice versa.  As a result, Applicant asserts that there is no likelihood of confusion.    

 Applicant respectfully reminds the Examiner that the likelihood of confusion standard 

requires probable confusion; a mere possibility is not sufficient (Rodeo Collection Ltd. v. West 

Seventh, 812 F.2d 1215 (9th Cir. 1987)).  “The crucial issue is whether there exists a likelihood 

that an appreciable number of ordinary prudent purchasers will be misled, or simply confused, as 

to the source of the goods in question” (Lever Brothers Co. v. American Bakeries Co., 693 F.2d 

251, 253 (2d Cir. 1983) wherein AUTUMN for margarine was determined not likely to be 

confused with AUTUMN GRAIN for bread). Where only a possibility, rather than a probability 
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of confusion exists, registration of an applicant’s mark, even though similar to a registered mark, 

should be allowed (J. Thomas McCarthy, 3 McCarthy on Trademarks and Unfair Competition § 

23:3 (4th ed. 1999). 

 For at least the reasons provided herein, Applicant respectfully submits that there is no 

likelihood of confusion between Applicant’s mark and the prior filed applications, and 

respectfully requests that the present application be allowed. 
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