
 

  

Two Trademark Applications Owned by Epic Games, Inc. 
 
Mark:  UNREAL 
Serial No.:  88392286 
 
Mark:  UNREAL ENGINE1 
Serial No.:  88392282 
 
 

Explanation of Class 9 Specimen of Use Consisting of Sequential Webpages 
 

This explanation relates to the Class 9 specimen of use consisting of sequential 
webpages2 that shows how a user downloads Applicant’s “downloadable software for use in 
creating, manipulating and participating in virtual environments.”  Each of the webpages 
displays its URL and the date accessed at the bottom.  A partial screenshot of the first webpage is 
shown below, which shows (1) the applied-for marks UNREAL and UNREAL ENGINE3 in the 
upper left-hand corner in the header of the webpage, and (2) a “DOWNLOAD” button in the 
upper right-hand corner: 
 

 
 

                                                 
1 “ENGINE” is disclaimed apart from the mark as shown. 
2 See T.M.E.P. § 904.03(i) (“If ordering information is not readily discernible from the submitted web page, the 
applicant may provide multiple, sequential web pages as part of the specimen to clarify the ordering process on the 
website.”). 
3 The wording “UNREAL ENGINE” on the specimen supports the use of both UNREAL and UNREAL ENGINE 
because the word “ENGINE” is not distinctive – and hence disclaimed – as applied to a creation engine or game 
engine.  “An applicant may apply to register any element of a composite mark if that element presents, or will 
present, a separate and distinct commercial impression apart from any other matter with which the mark is or will be 
used on the specimen, i.e., the element performs a trademark function in and of itself.”  T.M.E.P. § 807.12(d).  “The 
courts in a proper case may recognize the right to registration of one part of an owner’s mark consisting of two 
parts.”  In re Royal BodyCare Inc., 83 U.S.P.Q.2d 1564, 1566 (T.T.A.B. 2007) (quoting In re Servel, Inc., 85 
U.S.P.Q. 257, 260 (C.C.P.A. 1950)).  Here, because the word “engine” is not distinctive, the word UNREAL 
performs a trademark function in and of itself.  See also Parfums de Coeur Ltd. v. Lazarus, 83 U.S.P.Q.2d 1012, 
1015 (T.T.A.B. 2007) (“In January 2000 opposer introduced a men’s line of fragrances under the marks BOD/BOD 
MAN.  In the packaging the word BOD appears in very large letters, with MAN in smaller letters below and 
somewhat to the right of BOD.  Thus, the same display on the packaging supports the use of both marks.”) 
(emphasis added). 



 

  2 

Upon clicking the “DOWNLOAD” button, the user is taken to a sign-in page.  A partial 
screenshot of that webpage is shown below: 
 

 
 
Upon signing in, the user must agree to the End User License Agreement (“EULA”) in order to 
download the software: 
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And once the user has agreed to the EULA, the user downloads the software: 
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In sum, a user seeing Applicant’s marks used in connection with Applicant’s 
“downloadable software for use in creating, manipulating and participating in virtual 
environments” can immediately download the software from Applicant’s website, which 
Applicant respectfully submits demonstrates proper trademark use.  “For intangible goods, such 
as downloadable computer software programs, buttons and links for downloading . . . should be 
considered sufficient ordering information.”  T.M.E.P. § 904.03(i)(C)(1). 
 


