
The Examining Attorney has suspended the application due to a conflict with U.S. prior-pending U.S.

Application Serial Nos. 87905983 and 87905977 for CRAFT and , owned by Pariveda Solutions
Inc. (“Pariveda”). Applicant respectfully requests that the suspension be withdrawn because Pariveda
has entered into a Trademark Consent Agreement (“Consent Agreement”) with Applicant, a copy of
which is appended to this response, providing its consent to Applicant’s use and registration of its CRAFT
mark. The Consent Agreement expressly resolves any Section 2(d) concerns the Examining Attorney may
have.

The weight given to the Consent Agreement “should be substantial” because the Agreement details the
reasons Applicant and Pariveda believe there is no likelihood of confusion. See TMEP § 1207.01(d)(viii)
(quoting In re E.I. du Pont de Nemours & Co., 476 F.2d 1357, 1362, 177 USPQ 563, 568 (C.C.P.A 1973)).
“[W]hen those most familiar with use in the marketplace and most interested in precluding confusion
enter agreements designed to avoid it, the scales of evidence are clearly tilted. It is at least difficult to
maintain a subjective view that confusion will occur when those directly concerned say it won’t. A mere
assumption that confusion is likely will rarely prevail against uncontroverted evidence from those on the
firing line that it is not.” In re E.I. du Pont de Nemours & Co., 476 F.2d at 1363, 177 USPQ at 568. Indeed,
“the Federal Circuit has indicated that consent agreements should be given great weight, and that the
USPTO should not substitute its judgment concerning likelihood of confusion for the judgment of the
real parties in interest without good reason, that is, unless the other relevant factors clearly dictate a
finding of likelihood of confusion.” TMEP § 1207.01(d)(viii) (citing In re Four Seasons Hotels Ltd., 987 F.2d
1565, 26 USPQ2d 1071 (Fed. Cir. 1993)).

Significantly, the Consent Agreement is not a so-called “naked” agreement. Rather, in the Consent
Agreement, the parties explain and itemize the reasons they believe there is no likelihood of confusion
caused by the use and registration of Applicant’s Mark, including the following statements in the
Consent Agreement:

 Although the Parties’ marks are both used in the software space generally, Pixel & Tonic’s CRAFT
marks are used for software products directed to website developers, enabling them to design
websites, create website content, and enhance website functionality relating to communication,
marketing, and e-commerce; by contrast, Pariveda’s CRAFT marks are for software development
services for employers to automate and manage sales compensation and commissions for their
employees;

 Sophisticated consumers looking to invest in website design and content management software
are not likely to mistake these products for software development services in the area of
calculating commissions payments, and vice versa;

 The Parties have ensured that they will use distinct designs associated with the CRAFT marks,
and they will not use any of the same terms adjacent to or in connection with CRAFT; and

 The Parties’ trademark uses have already coexisted for more than 18 months with no evidence
of consumer confusion.

In addition, the parties have agreed to use mutual efforts to prevent confusion.



“When an applicant and registrant have entered into a credible consent agreement and, on balance, the
other factors do not dictate a finding of likelihood of confusion, an examining attorney should not
interpose his or her own judgment that confusion is likely.” Id.

For the foregoing reasons, Applicant requests that the suspension be lifted, any Section 2(d) refusal be
withdrawn, and the Examining Attorney approve Applicant’s mark for publication.














