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MARK FILE NAME http://tess2.uspto.gov/ImageAgent/ImageAgentProxy?getImage=85604483

LITERAL ELEMENT CRU

STANDARD CHARACTERS NO

USPTO-GENERATED IMAGE NO

ARGUMENT(S)

Application Serial Number 85604483 Mark: CRU This writing is in response to the USPTO Office Action refusal to register on the
Supplemental Register because the applied-for mark-"CRU"-is generic and therefore incapable of distinguishing applicant's goods (the "Office
Action"). Contrary to such determination, however, we believe that the "relevant public"-in this case the American wine drinker-does not
understand the French term "CRU" to refer generically to "wine of a particular quality grape." Such designation for the French term may be
applicable in the highly-regimented French wine market, and it may resonate with a few in the elite class of professional wine purists in the
United States. Nonetheless, such a generic meaning for "CRU" is not understood by the American wine drinker, as the term can be used in a
variety of contexts. In the present case, "CRU" is an evocative descriptor that indicates fine wine unique to the Mariposa Wine Company,
LLC. The relevant customers have likely heard of the CRU wine brand, but have little or no knowledge of its French definition or usage. The
Office Action Does Not Base Its Analysis on the "Relevant Public" Although the Office Action correctly cites various online definitions of
"CRU" suggesting the term may be generic, the cited sources are not representative of the "relevant public" whose understanding is used to
determine whether a mark is generic. All of the definitions clearly indicate that the term is French and deals with use of the term "CRU" as a
designation that applies primarily, if not exclusively, to the French market. Therefore, the websites that define the term "CRU" in a generic
manner-including DiscoverFrance.net, SommelieCru.co.uk, French- Wines.com-are hardly representative of the American wine buyer. In fact,
these definitions reflect the opinions of non-American consumers, or elite level professionals. Trademark law is very clear that it is the
opinions of the relevant public, and not industry insiders, who determine whether a mark is generic. (See, e.g. J. Thomas McCarthy, McCarthy
on Trademarks and Unfair Competition§12:4 (4th ed. 2012).) In one well known case, it was determined that "Chicken Tenders" was not a
generic name to consuming public for chicken parts, even though it was regarded as a generic name in the chicken industry. (Burger King
Corp. v. Pilgrim's Pride Corp., 705 F. Supp. 1522, 12 U.S.P.Q.2d 1526 (S.D. Fla 1988), aff'd without op., 894 F.2d 412 (11th Cir. 1990)("The
test of genericness in trademark law is the term's meaning to a usual buyer or other relevant members of the publicÂ…Here, such relevant
members of the public would be the retail consumers.") In the present case, the relevant public is not French wine purists or industry insiders,
but the general American wine consumer. The Examples Cited By the Office Action Do Not Demonstrate a Generic Usage of the Term "CRU"
in the United States Even if we set aside the fact that the sources cited as a proxy for the "relevant public" actually reflect industry
professionals and foreign consumers, it is clear from the sources cited by the Office Action that there is no consistent generic usage of the term
"CRU" in the United States. For example the website for "Premier Cru" wines is shown to demonstrate the genericness of the term. In fact,
however, "Premier Cru" is a name used to identify a specific company. It is not used to identify wine of a particular quality grape. Another
cited website- Sommelier Cru-whose dictionary definition of "CRU" is utilized in the Office Action, actually claims "CRU" as a trademark.
Finally, the Office Action makes the claim that trademark holders have disclaimed "CRU" in their applications. In fact this is not the case.
Only "CRU" with a modifier such as "Grand CRU" or "PREMIER CRU" have exclusions. There is no consistent exclusion of "CRU"
unmodified. Furthermore, a deeper look into American wine industry use of the term "CRU" indicates a complete lack of consistent usage. On
one hand, purists like the American Grand Cru society favor the traditional French usage. (American Grand Cru, "About Us", enclosed.)
However, some industry insiders have bemoaned the fact that the American market has no consistency whatsoever in applying a "CRU" label,
even making derisive remarks about "California White Zinfandel Grand Cru". (Pamela Heiligenthal, Has the term "California Grand Cru"
Gone too far?, Enobytes, October 18, 2011, enclosed.) Most American Uses of the Term CRU are, in fact, Used In Branding In the section
above it was demonstrated that the term "CRU" is used in wine label branding. However, such labeling is generally with a modifier such as
"grand" or "premier". This may be consistent to some degree with the Office Action, because the definition of "CRU" used therein makes no
sense without a modifier. If "CRU" means a "certain quality of grape or wine", it would need a modifier, such as "best" or "worst" to make any
sense. However, in the American usage of the term "CRU" we are starting to see it stand on its own, as Mariposa Wine Company, LLC is
doing in the present case. For example, numerous wine bars now utilize the term without any modification. (See enclosed.) The term is



evocative and descriptive enough to apply to wine with any modifier. "CRU" Is a Descriptive Term, Not A Generic Term Contrary to the
Office Action, "CRU" is a descriptive term, not a generic one. As demonstrated above, the "relevant public"-the typical American wine
consumer-does not have a consistent understanding of the term "CRU" as generic. Instead it describes the wine to be purchased. "CRU" is a
wonderfully evocative descriptor for the wine label in question. However, far less interesting descriptors have been given protection. For
example "Tasty Salad Dressing" was held to not be a generic name. (Henri's Food Products Co. v. Tasty Snacks, Inc., 817 F.2d 1303, 2
U.S.P.Q.2d 1856 (7th Cir. 1987).) In contrast to a term like "light beer" which identifies a particular type of product, "tasty" describes
attributes of the product and is thus capable of secondary meaning. (Id.) Similarly, "CRU" describes the fine wine of the Mariposa Wine
Company, LLC, which sourced from throughout California, but produced in the Central Valley, which is known more for mass-produced
wines than for fine wines. Refusing "CRU" on the Supplemental Register Would be Inconsistent with Past Applications The Office Action
relied heavily upon online wine dictionaries to show that "CRU" is a generic wine term. However it should be noted that other wine terms
appearing in such dictionaries have been allowed registration. For example, the term "Amarone" is trademarked in the US, even though the
term is a generic term for an Italian wine from a specific region in Northern Italy. (See enclosed and DiscoverFrance.net citation in Office
Action.) However, in the US, the term lacks the distinctive meaning and may be protected in a way that "Cabernet"-which has a distinctive
meaning-may not. The present case with the term "CRU" is almost exactly analogous. The USPTO should not, and does not always, assume
that a term is generic, merely because it may be generic in another country. Allowing "CRU" on the Supplemental Register Will Not Allow
"Monopolization" of the Term Finally, it should be noted that allowing the term "CRU" on the Supplemental Register will hardly allow
"monopolization" of the term as feared. Even if the term were placed on the register, it would lack most trademark registration benefits until
secondary meaning was demonstrated and it were allowed on the principal register. The USPTO will be able to again consider the genericness
arguments at that stage. For the above reasons, we urge the USPTO to allow "CRU" to be added to the Supplemental Register.

EVIDENCE SECTION

        EVIDENCE FILE NAME(S)

       ORIGINAL PDF FILE evi_17314201178-232548800_._American_Grand_Cru_Society_About_Us.pdf

       CONVERTED PDF FILE(S)
       (1 page) \\TICRS\EXPORT16\IMAGEOUT16\856\044\85604483\xml5\ROA0002.JPG

       ORIGINAL PDF FILE evi_17314201178-232548800_._cru_usage_20130207204609.pdf

       CONVERTED PDF FILE(S)
       (5 pages) \\TICRS\EXPORT16\IMAGEOUT16\856\044\85604483\xml5\ROA0003.JPG

        \\TICRS\EXPORT16\IMAGEOUT16\856\044\85604483\xml5\ROA0004.JPG

        \\TICRS\EXPORT16\IMAGEOUT16\856\044\85604483\xml5\ROA0005.JPG

        \\TICRS\EXPORT16\IMAGEOUT16\856\044\85604483\xml5\ROA0006.JPG

        \\TICRS\EXPORT16\IMAGEOUT16\856\044\85604483\xml5\ROA0007.JPG

       ORIGINAL PDF FILE evi_17314201178-232548800_._Cru_Bistro___Wine_Bar_at...pdf

       CONVERTED PDF FILE(S)
       (1 page) \\TICRS\EXPORT16\IMAGEOUT16\856\044\85604483\xml5\ROA0008.JPG

       ORIGINAL PDF FILE evi_17314201178-232548800_._Cr__Food___Wine_Bar____Y...pdf

       CONVERTED PDF FILE(S)
       (1 page) \\TICRS\EXPORT16\IMAGEOUT16\856\044\85604483\xml5\ROA0009.JPG

       ORIGINAL PDF FILE evi_17314201178-232548800_._Amarone_USPTO.pdf

       CONVERTED PDF FILE(S)
       (2 pages) \\TICRS\EXPORT16\IMAGEOUT16\856\044\85604483\xml5\ROA0010.JPG

        \\TICRS\EXPORT16\IMAGEOUT16\856\044\85604483\xml5\ROA0011.JPG

DESCRIPTION OF EVIDENCE FILE
Website printouts and other materials in support of non-generic usage of the term
"CRU".
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Response to Office Action
To the Commissioner for Trademarks:

Application serial no. 85604483 CRU (Stylized and/or with Design, see
http://tess2.uspto.gov/ImageAgent/ImageAgentProxy?getImage=85604483) has been amended as follows:

ARGUMENT(S)
In response to the substantive refusal(s), please note the following:

Application Serial Number 85604483 Mark: CRU This writing is in response to the USPTO Office Action refusal to register on the Supplemental
Register because the applied-for mark-"CRU"-is generic and therefore incapable of distinguishing applicant's goods (the "Office Action").
Contrary to such determination, however, we believe that the "relevant public"-in this case the American wine drinker-does not understand the
French term "CRU" to refer generically to "wine of a particular quality grape." Such designation for the French term may be applicable in the
highly-regimented French wine market, and it may resonate with a few in the elite class of professional wine purists in the United States.
Nonetheless, such a generic meaning for "CRU" is not understood by the American wine drinker, as the term can be used in a variety of contexts.
In the present case, "CRU" is an evocative descriptor that indicates fine wine unique to the Mariposa Wine Company, LLC. The relevant
customers have likely heard of the CRU wine brand, but have little or no knowledge of its French definition or usage. The Office Action Does
Not Base Its Analysis on the "Relevant Public" Although the Office Action correctly cites various online definitions of "CRU" suggesting the
term may be generic, the cited sources are not representative of the "relevant public" whose understanding is used to determine whether a mark is
generic. All of the definitions clearly indicate that the term is French and deals with use of the term "CRU" as a designation that applies
primarily, if not exclusively, to the French market. Therefore, the websites that define the term "CRU" in a generic manner-including
DiscoverFrance.net, SommelieCru.co.uk, French- Wines.com-are hardly representative of the American wine buyer. In fact, these definitions
reflect the opinions of non-American consumers, or elite level professionals. Trademark law is very clear that it is the opinions of the relevant
public, and not industry insiders, who determine whether a mark is generic. (See, e.g. J. Thomas McCarthy, McCarthy on Trademarks and Unfair
Competition§12:4 (4th ed. 2012).) In one well known case, it was determined that "Chicken Tenders" was not a generic name to consuming
public for chicken parts, even though it was regarded as a generic name in the chicken industry. (Burger King Corp. v. Pilgrim's Pride Corp., 705
F. Supp. 1522, 12 U.S.P.Q.2d 1526 (S.D. Fla 1988), aff'd without op., 894 F.2d 412 (11th Cir. 1990)("The test of genericness in trademark law is
the term's meaning to a usual buyer or other relevant members of the publicÂ…Here, such relevant members of the public would be the retail
consumers.") In the present case, the relevant public is not French wine purists or industry insiders, but the general American wine consumer.
The Examples Cited By the Office Action Do Not Demonstrate a Generic Usage of the Term "CRU" in the United States Even if we set aside the
fact that the sources cited as a proxy for the "relevant public" actually reflect industry professionals and foreign consumers, it is clear from the
sources cited by the Office Action that there is no consistent generic usage of the term "CRU" in the United States. For example the website for
"Premier Cru" wines is shown to demonstrate the genericness of the term. In fact, however, "Premier Cru" is a name used to identify a specific
company. It is not used to identify wine of a particular quality grape. Another cited website- Sommelier Cru-whose dictionary definition of
"CRU" is utilized in the Office Action, actually claims "CRU" as a trademark. Finally, the Office Action makes the claim that trademark holders
have disclaimed "CRU" in their applications. In fact this is not the case. Only "CRU" with a modifier such as "Grand CRU" or "PREMIER CRU"
have exclusions. There is no consistent exclusion of "CRU" unmodified. Furthermore, a deeper look into American wine industry use of the term
"CRU" indicates a complete lack of consistent usage. On one hand, purists like the American Grand Cru society favor the traditional French
usage. (American Grand Cru, "About Us", enclosed.) However, some industry insiders have bemoaned the fact that the American market has no
consistency whatsoever in applying a "CRU" label, even making derisive remarks about "California White Zinfandel Grand Cru". (Pamela



Heiligenthal, Has the term "California Grand Cru" Gone too far?, Enobytes, October 18, 2011, enclosed.) Most American Uses of the Term CRU
are, in fact, Used In Branding In the section above it was demonstrated that the term "CRU" is used in wine label branding. However, such
labeling is generally with a modifier such as "grand" or "premier". This may be consistent to some degree with the Office Action, because the
definition of "CRU" used therein makes no sense without a modifier. If "CRU" means a "certain quality of grape or wine", it would need a
modifier, such as "best" or "worst" to make any sense. However, in the American usage of the term "CRU" we are starting to see it stand on its
own, as Mariposa Wine Company, LLC is doing in the present case. For example, numerous wine bars now utilize the term without any
modification. (See enclosed.) The term is evocative and descriptive enough to apply to wine with any modifier. "CRU" Is a Descriptive Term,
Not A Generic Term Contrary to the Office Action, "CRU" is a descriptive term, not a generic one. As demonstrated above, the "relevant
public"-the typical American wine consumer-does not have a consistent understanding of the term "CRU" as generic. Instead it describes the
wine to be purchased. "CRU" is a wonderfully evocative descriptor for the wine label in question. However, far less interesting descriptors have
been given protection. For example "Tasty Salad Dressing" was held to not be a generic name. (Henri's Food Products Co. v. Tasty Snacks, Inc.,
817 F.2d 1303, 2 U.S.P.Q.2d 1856 (7th Cir. 1987).) In contrast to a term like "light beer" which identifies a particular type of product, "tasty"
describes attributes of the product and is thus capable of secondary meaning. (Id.) Similarly, "CRU" describes the fine wine of the Mariposa
Wine Company, LLC, which sourced from throughout California, but produced in the Central Valley, which is known more for mass-produced
wines than for fine wines. Refusing "CRU" on the Supplemental Register Would be Inconsistent with Past Applications The Office Action relied
heavily upon online wine dictionaries to show that "CRU" is a generic wine term. However it should be noted that other wine terms appearing in
such dictionaries have been allowed registration. For example, the term "Amarone" is trademarked in the US, even though the term is a generic
term for an Italian wine from a specific region in Northern Italy. (See enclosed and DiscoverFrance.net citation in Office Action.) However, in
the US, the term lacks the distinctive meaning and may be protected in a way that "Cabernet"-which has a distinctive meaning-may not. The
present case with the term "CRU" is almost exactly analogous. The USPTO should not, and does not always, assume that a term is generic,
merely because it may be generic in another country. Allowing "CRU" on the Supplemental Register Will Not Allow "Monopolization" of the
Term Finally, it should be noted that allowing the term "CRU" on the Supplemental Register will hardly allow "monopolization" of the term as
feared. Even if the term were placed on the register, it would lack most trademark registration benefits until secondary meaning was
demonstrated and it were allowed on the principal register. The USPTO will be able to again consider the genericness arguments at that stage.
For the above reasons, we urge the USPTO to allow "CRU" to be added to the Supplemental Register.

EVIDENCE
Evidence in the nature of Website printouts and other materials in support of non-generic usage of the term "CRU". has been attached.
Original PDF file:
evi_17314201178-232548800_._American_Grand_Cru_Society_About_Us.pdf
Converted PDF file(s) ( 1 page)
Evidence-1
Original PDF file:
evi_17314201178-232548800_._cru_usage_20130207204609.pdf
Converted PDF file(s) ( 5 pages)
Evidence-1
Evidence-2
Evidence-3
Evidence-4
Evidence-5
Original PDF file:
evi_17314201178-232548800_._Cru_Bistro___Wine_Bar_at...pdf
Converted PDF file(s) ( 1 page)
Evidence-1
Original PDF file:
evi_17314201178-232548800_._Cr__Food___Wine_Bar____Y...pdf
Converted PDF file(s) ( 1 page)
Evidence-1
Original PDF file:
evi_17314201178-232548800_._Amarone_USPTO.pdf
Converted PDF file(s) ( 2 pages)
Evidence-1
Evidence-2

SIGNATURE(S)
Response Signature
Signature: /Kenneth A. Baldwin/     Date: 02/07/2013
Signatory's Name: Kenneth A. Baldwin
Signatory's Position: Attorney of Record, California Bar Member
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Signatory's Phone Number: 559-433-1300

The signatory has confirmed that he/she is an attorney who is a member in good standing of the bar of the highest court of a U.S. state, which
includes the District of Columbia, Puerto Rico, and other federal territories and possessions; and he/she is currently the applicant's attorney or an
associate thereof; and to the best of his/her knowledge, if prior to his/her appointment another U.S. attorney or a Canadian attorney/agent not
currently associated with his/her company/firm previously represented the applicant in this matter: (1) the applicant has filed or is concurrently
filing a signed revocation of or substitute power of attorney with the USPTO; (2) the USPTO has granted the request of the prior representative to
withdraw; (3) the applicant has filed a power of attorney appointing him/her in this matter; or (4) the applicant's appointed U.S. attorney or
Canadian attorney/agent has filed a power of attorney appointing him/her as an associate attorney in this matter.
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