IN THE UNITED STATES PATENT AND TRADEMARK OFFICE

In re: Application of )
)
Intervention for Life, LLC ) Trademark Law Office: 113
)
For: RAMPART ) Attorney: Dana Dickson
)
Serial No. 88/249,187 ) Attorney Docket No. 23192.0001
)
Filed: January 3, 2019 )
1901 Sixth Avenue North
2400 Regions/Harbert Plaza
Birmingham, AL 35203-2618
April 29, 2019
Commissioner for Trademarks
P.O. Box 1451
Alexandria, Virginia 22313-1451
AMENDMENT

Dear Madame:

Responsive to the Office action mailed March 23, 2019, applicant proposes amending the
above-referenced application as follows:
Replace the Identification of Goods and Services with the following:
- - X-ray radiation shields in the form of rigid panels constructed from
leaded acrylic for placement between patients and medical staff, all in

Class 010 - -
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REMARKS

This is in response to the Office action mailed on March 23, 2019.

Applicant proposes amending the Identification of Goods and Services to more
particularly describe the Applicant’s goods.

The Trademark Examiner has refused registration of Applicant’s mark under Trademark
Act Section 2(d) on the grounds that there is a likelihood of confusion between Applicant’s mark
RAMPART (“Applicant’s Mark™) for X-ray radiation shields in the form of rigid panels
constructed from leaded acrylic for placement between patients and medical staff, only
(collectively, “Applicant’s Goods”) and U.S. Registration No. 2,782,885 (“Cited Registration™)
for personal protective garments made from textiles for biological and chemical warfare agents
and other environmental contamination (collectively “Registrant’s Goods”). The Examiner takes
the position that because Applicant’s RAMPART mark is identical to the mark of the Cited
Registration and Applicant’s Goods are related to Registrant’s Goods, a likelihood of confusion
exists between the marks. Applicant respectfully disagrees and argues below that there is no
likelihood of confusion.

The test for determining the applicability of § 2(d) of the Trademark Act is whether an
appreciable number of ordinarily prudent purchasers are likely to be misled or confused as to the
source of the products or services. McGregor-Doniger, Inc., v. Drizzle, Inc., 202 USPQ 81 (2nd
Cir. 1979) (holding no likelihood of confusion between DRIZZLE for women’s overcoats and
DRIZZLER for golf jackets). In considering the issue of likelihood of confusion, the trademarks
must be compared in their entireties and must be considered in conjunction with the particular
goods and services with which they are used. In re National Data Corp., 753 F.2d 1056, 1058

(Fed. Cir. 1985). Likelihood of confusion has been said to be synonymous with “probable”
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confusion—it is not sufficient if confusion is merely “possible.” See Rodeo Collection, Ltd. v.
W. Seventh, 812 F.2d 1215, 1217 (9th Cir. 1987) (stating that “[l]ikelihood of confusion requires
that confusion be probable, not simply a possibility”); see also J. Thomas McCarthy, McCarthy
on Trademarks and Unfair Competition (“McCarthy”) § 23:3, 16-17 (4th ed. 2004). Further, the
Trademark Office must take into consideration the scope of protection to be accorded the marks.

Here, the parties’ respective goods are not related. Applicant’s goods are X-ray radiation
shields in the form of rigid panels constructed from leaded acrylic for placement between
patients and medical staff. Contrary thereto, Registrant’s goods are personal protective garments
made from textiles for biological and chemical warfare agents and other environmental
contamination. X-ray radiation shields in the form of rigid panels constructed from leaded
acrylic for placement between patients and medical staff are not (i) personal protective garments,
(i1) made from textiles, or (iii) made for protecting patients or medical staff from biological and
chemical warfare agents and other environmental contamination. Likewise, Registrant’s
protective garments made from textiles for biological and chemical warfare agents and other
environmental contamination are not (i) X-ray radiation shields, (ii) in the form of rigid panels,
(i11) constructed from leaded acrylic, OR (iv) for placement between patients and medical staff.
As such, Applicant’s Goods and Registrant’s Good are entirely different.

In addition to the fact that the parties’ respective goods are different, the buyers of
Applicant’s Goods are hospitals and medical clinics where diagnostic procedures involving the
use of X-rays are performed, while the buyers of Registrant’s Goods are law enforcement and

militaries. See https://www.officer.com/tactical/ems-hazmat/environment-hazard-

protection/product/10043348/gentex-corp-rampart-chemical-biological-defense-overgarment and

http://approvedgasmasks.com/suit-rampart.htm, attached hereto as EXHIBITS A and B,
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respectively. These sophisticated purchasers are not likely to be confused as to source by the use
of Applicant’s RAMPART mark and the Cited Mark because the purchasers are knowledgeable
about the specific types of goods they need. See Blue Bell Bio-Med. v. Cin-Bad, Inc., 864 F.2d
1253, 1260 (5th Cir. 1989) (finding that when hospitals purchase medical carts, a mistaken
purchase is unlikely due to the high degree of care with which such purchases are made);
Hewlett-Packard Co. v. Human Performance Measurement, Inc.;, 23 U.S.P.Q.2d 1390 (no
confusion between the marks HP and HPM for medical equipment, in part, because the potential
purchasers were “highly educated, sophisticated purchasers who [knew] their equipment needs
and would be expected to exercise a great deal of care in [their] selection[s]”).

The Trademark Trial and Appeal Board and the courts have held in a number of cases
that even though trademarks may be similar or the same in sound and appearance, where the
goods/ services are different, or the purchasers of the goods/ services are different, there will be
no likelihood of confusion. See Reedco Inc. v. Hoffmann-LaRoche Inc., 2 USPQ2d 1994 (1987)
(finding TEGRIN for the over the counter medicated soaps and salves and TEGISON for oral
prescription drugs for treating psoriasis not confusingly similar since, inter alia, products’ forms,
channels of trade and treatment uses make them distinguishable); In re British Bulldog, Ltd., 224
USPQ 854 (TTAB 1984) (no likelihood of confusion found between PLAYERS in stylized form
for men's underwear and PLAYERS for shoes); In re Sydel Lingerie Co., Inc., 197 USPQ 629
(TTAB 1977) (no likelihood of confusion found between BOTTOMS UP for ladies' and
children's underwear and BOTTOMS UP for men's suits, coats and trousers); Morton-Norwich
Products, Inc. v. N. Siperstein, Inc., 222 USPQ 735 (TTAB 1984) (holding use of FANTASTIC
for paints not confusingly similar to FANTASTIK for spot remover, laundry starch cleaners);

Haydon Switch and Instrument Inc. v. Rexnord, Inc., 4 USPQ2d 1510 (D. Conn. 1987) (holding
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no likelihood of confusion between PLANETGEAR for mechanical drum wheel digital display
time counters and PLANETGEAR for planetary gear speed reducers and motor drive shafts).

Due to, inter alia, the differences in the parties’ respective goods and relevant case law, it
is clear that Applicant’s Mark and the Cited Mark are not confusingly similar as an appreciable
number of ordinarily prudent purchasers of the parties’ respective services are not likely to be
misled or confused as to the source of the respective services. Therefore, Applicant respectfully
requests that the Trademark Examiner reconsider and withdraw the citation to the mark in the
Cited Registration.

If the Trademark Examiner requires further information from the Applicant, it is
respectfully requested that he contact the undersigned to expedite the matter.

Publication is respectfully requested.

Respectfully Submitted,
INTERVENTION FOR LIFE, LLC

/cbrandonbrowning/
By

C. Brandon Browning, Esq.
(205) 254-1036

CBB/te

Enclosures — Exhibits A and B
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EXHIBIT A
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EXHIBIT B
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