900649651 10/14/2021

TRADEMARK ASSIGNMENT COVER SHEET

Electronic Version v1.1 ETAS ID: TM681018
Stylesheet Version v1.2

SUBMISSION TYPE: NEW ASSIGNMENT

NATURE OF CONVEYANCE: CHANGE OF NAME

CONVEYING PARTY DATA
Name Formerly Execution Date Entity Type
Jand, Inc. 06/14/2021 Corporation: DELAWARE

RECEIVING PARTY DATA

Name: Warby Parker Inc.

Street Address: 233 Spring Street, 6th Floor East
City: New York

State/Country: NEW YORK

Postal Code: 10013

Entity Type: Corporation: DELAWARE

PROPERTY NUMBERS Total: 50

Property Type Number Word Mark
Serial Number: 88673845 SCOUT
Serial Number: 88726643
Serial Number: 88726626 Q
Serial Number: 88904539 THE READERY 3
Serial Number: 90298530 WARBY %
Serial Number: 90425534 WILKIE :
Serial Number: 90560286 AMES e
Serial Number: 90560397 HUGHES §
Registration Number: |3908784 WARBY PARKER :_9
Registration Number: |4200453 WARBY PARKER O
Registration Number: |4203320 ROOSEVELT
Registration Number: |4281581 BUY A PAIR, GIVE A PAIR
Registration Number: |4437634 WARBY PARKER
Registration Number: |4519492 THE OCULISTS
Registration Number: |4628726 WP
Registration Number: |4749314 WP
Registration Number: |4749315 WP
Registration Number: |4749316 WP
Registration Number: |4794698 FILLMORE
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Property Type Number Word Mark
Registration Number: |4871360 WP
Registration Number: |4874553 SEE SUMMER BETTER
Registration Number: |4879831 WARBY PARKER FRAME CLUB
Registration Number: |4888004 ROOSEVELT
Registration Number: |4908803 WHISKEY TORTOISE
Registration Number: |4925729 MADISON
Registration Number: |4948086 WARBY PARKER PRESS
Registration Number: |5042984 WARBY PARKER PRESS
Registration Number: |5159777 WP
Registration Number: |5300366 IT'S NICE TO SEE YOU.
Registration Number: |5302448 WARBY PARKER
Registration Number: |5364224
Registration Number: |5428439 WARBY PARKER
Registration Number: |5493851 PUPILS PROJECT
Registration Number: |5519693
Registration Number: |5523848 WARBY PARKER
Registration Number: |5557247 PRESCRIPTION CHECK
Registration Number: |5565936 WARBY PARKER
Registration Number: |5581245 WARBY PARKER
Registration Number: |5647439 PARKER CASE
Registration Number: |5649393 WARBY BARKER
Registration Number: |5692105 WARBY PARKER
Registration Number: |5697698 WARBY PARKER
Registration Number: |5884395 WARBY PARKER FOR KIDS
Registration Number: |5974938 NICE TO SEE YOU
Registration Number: |6002824 WARBY PARKER
Registration Number: |6236463 SPINNIES
Registration Number: |6284023 WARBY PARKER
Registration Number: |6359836 SCOUT
Registration Number: |6391009
Registration Number: |6391010

CORRESPONDENCE DATA

Fax Number: 2125750671

Correspondence will be sent to the e-mail address first; if that is unsuccessful, it will be sent
using a fax number, if provided; if that is unsuccessful, it will be sent via US Mail.

Phone: 212-790-9200

Email: trademark@cll.com
Correspondent Name: Cowan, Liebowitz & Latman, P.C.
Address Line 1: 114 West 47th Street, 21st Floor
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Address Line 4: New York, NEW YORK 100361525

NAME OF SUBMITTER: Dasha Chestukhin
SIGNATURE: /Dasha Chestukhin/
DATE SIGNED: 10/14/2021

Total Attachments: 27
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Page l

The First State

I, JEFFREY W. BULLOCK, SECRETARY OF STATE OF THE STATE OF
DELAWARE, DO HEREBY CERTIFY THE ATTACHED IS A TRUE AND CORRECT
COPY OF THE RESTATED CERTIFICATE OF VYJAND, INC.”, CHANGING ITS
NAME FROM "JAND, INC." TO "WARBY PARKER INC.", FILED IN THIS
OFFICE ON THE FOURTEENTH DAY OF JUNE, A.D. 2021, AT 10:34

O CLOCK A.M.

i , : .
%c‘ R R N S e

Authentication: 203438194
Date: 06-14-21

4684478 8100
SR# 20212438755

You may verify this certificate online at corp.delaware.gov/authver.shimi
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ELEVENTH AMENDED AND RESTATED CERTIFICATE OF INCORPORATION
OF
JAND, INC.

(Pursuant to Sections 242 and 245 of the
General Cerporation Law of the State of Delaware)

JAND, Inc., a corporation organized and existing under and by virtue of the provisions of
the General Corporation Law of the State of Delaware (the “General Corporation Law™),

DOES HEREBY CERTIFY:

FIRST: That the name of this corporation is JAND, Inc. and that this corporation was
originally incorporated pursuant to the General Corporation Law on May 7, 2009 under the name
JAND, Inc.

SECOND: That the Board of Directors of this corporation (the “Board of Directors™) duly
adopted resolutions proposing to amend and restate the Tenth Amended and Restated Certificate
of Incorporation of this corporation, declaring said amendment and restatement to be advisable
and in the best interests of this corporation and its stockholders, and authorizing the appropriate
officers of this corporation to solicit the consent of the stockholders therefor, which resolution
setting forth the proposed amendment and restatement isas follows:

RESOLVED, that the Tenth Amended and Restated Certificate of Incorporation of this
corporation be amended and restated in its entirety as follows:

WARBY PARKER INC., A PUBLIC BENEFIT CORPORATION
ARTICLEL
Thename of this corporation is Warby Parker Inc.
ARTICLE I

_ The address of the registered office of this corporation in the State of Delaware is 251 Little
Falls Drive, in the City of Wilmington, County of New Castle, Zip Code 19808. The name of its
registered agent at such address is Corporation Service Company,

ARTICLE HI

A, Purposes. The nature of the business or purposes to be conducted or promoted is to
engage in any lawful act or activity for which corporations may be organized under the General
Corporation Law.

B. Benefit Corporation. This corporation shall be a public benefit corporation, as
contemplated by subchapter XV of the General Corporation Law, or any successor provisions, that
it is intended to operate in a responsible and sustainable manner and to produce a public benefit or

¢ ;L “; ;‘;‘* ~= =4~ he managed in a manner that balances the stockholders” pecuniary interests, the
et KR 3 SIIWATE .

Seerotary of State
Dilslen of Corporations
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best interests of those materially aftected by this corporation’s conduct and the public benefit or
beneflits identified m this Hleventh Amended and Restated Certificate of Incorporation (the
“Certificate of Incorporation™), Accordingly, it 1s infended that the business and operations of this
corporation create a material positive impact on society and the environment, taken as a whole. If
the General Corporation Law 1s amended to alter or further define the management and operation
of public benefit corporations, then this corporation shall be managed and operated in accordance
with the General Corporation Law, as so amended.

C. Public Benefit Purpose. The specific public benefits to be promoted by the
corporation are to provide access to products and services that promote vision and eve health and
1o work towards positively mmpacting the communities m which the corporation operates.

ARTICLE TV.

A Authorization of Stock. This corporation s authorized to issue two classes of stock
1o be designated, respectively, common stock and preferred stock. The total number of shares that
this corporation is anthorized to issue i3 two hundred four million five hundred seven thousand
two hundred forty-three (204,507,243}, The fotal nomber of shares of common stock authorized
t0 be issued 1s one hondred fifty million (150,000,000), par value 50.0001 per share (the “Common
Stock™), one hundred thirty-five million (135,000,000} of which are designated as “Series A
Comumon Stock” and fifieen million (15,000,000} of which are designated as “Series B Common
stock.” The total number of shares of preferred stock authorized o be issued is {ifty-four million
five lundred seven thousand two hundred forty-three (54,507,243), par value $0.0001 per share
(the “Preferred Stock™), five million seventy thousand six hundred ninety-four (5,070,694 of
which are designated as “Series AA Preferred Stock”, four million two hundred three thousand
two hundred cighty-four (4,203,284} of which are designated as “Senes. A Preferred Stock”,
velve million sbxty-two thousand five hundred sixty-seven (12,062,567} of which are designated
as “Series B Preferred Stock”, four hundred thirty-four thousand eight hundred ninety-six
{434,896} of which are designated as “Serigs B-1 Prefemred Stock”, nine million fiftv-cight
thousand seven hundred ninety-four (9,058,784) of which are designated as “Series C Preforred
Stock”, seven million six hundred thirty-two thousand four hundred fifty (7,632,450} of which are
designated as “Series D Preferred Stock”, four million seven hundred seventy-one thousand nine
hundred two (4,771,502) of which are designated “Series E Preferred Stock™, six mullion four
hundred twelve thousand five hundred twenty-four (6,412,524 of which are designated “Sertes F
Preferred Stock” and four million eight hundred sixty thousand one hundred thirty-two (4,860,132)
of which are designated “Series & Preferred Stock.”

B. Rights, Preferences and Restrictions of Preferred Stock. The rights, preferences,
privileges and restrictions granted to and imposed on the Preferred Stock are as set forth below in
this Article IV(B). Unless otherwise indicated, references to “Sections” or “Subsections” in this
Article TV(B) refer to sections and subsections of this Article IV(B),

I. Dividend Provisions. The holders of shares of Preferred Stock shall be
entitled to receive, when, as and if declared by the Board of Directors, out of any assets of this
corporation legally available therefor, any dividends as may be declared from time to time by the
Board of Directors. No dividend may be declared or paid on the Comrnon 5Slock (other than
dividends payable in shares of Common Stock) unless any and all such dividends or distributions
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are distributed arpong all holders of Conunon Stock and Preferred Stock in proporiion to the
number of shares of Common Stock that would be held by each such holder if all shares of
Preferred Stock were converted to Common Stock at the then effective applicable Conversion
Price {(as defined below) (with the Series B-1 Preferred Stock treated as being convertible {(without
actual conversion) into shares of Common Stock at the then applicable conversion rate of the Series
B Preferred Stock).

2. Liguidation Preference.

(a) In the event of any Liguidation Event (as defined below), either
voluntary or involuntary, the holders of each series of Preferred Stock shall be entitled o receive,
prior and in preference o any distribution of the proceeds of such Ligquidation Event (the
“Proceeds”) to the holders of Common Stock by reason of their ownership thereof, an amount per
share equal o the sum of the applicable Original Issue Price (as defined below) for such series of
Preferred Stock, plus declared but unpaid dividends on such share, If, upon the occurrence of such
event, the Procesds thus distributed among the holders of the Preferred Stock shall be msufficient
to permit the payment to such holders of the full aforesaid preferential amounts, then the entire
Proceeds legally available for distribution shall be distributed ratably among the holders of the
Preferred Stock in proportion to the full preferential amount that each such holder is otherwise
entitled fo receive under this ssbsection (a). For purposes of this Certificate of Incorporation,
“Original Issue Price” shall mean $0.62447 per share for each share of the Sertes AA Preferred
Stock, $1.83542 per share for each share of the Series A Preferred Stock, $3.4491 per share for
each share of the Series B Preferred Stock, $3.4491 per share for each share of the Series B-1
Preferred Stock, $5.4682 per share for each share of the Series C Preferred Stock, $11.4853 per
share for each share of the Series D Preferred Stock, $15.717 per share for each share of the Series

the per share purchase price set forth on Scheduie B of that certain Series F Preferred Stock
Agreement, dated April 3, 2020, by and among the corporation and the other parties thereto, a
copy of such schedule will be maintamed by the secretary of the corporation and provided without
cost to any stockholder upon written request of the secretary of the corporation and for each share
of Series (3 Preferred Stock (the “Sertes & Original Issue Price”), the per share purchase price set
forth on Schedule B of that certain Series G Preferred Stock Agreement, dated on or about the
Filing Date {(as hereinafier defined), by and among the corporation and the other parties therefo, a
copy of such schedule will be maintained by the secretary of the corporation and provided without
cost to any stockholder upon written request of the secrefary of the corporation (in each case
subject to adjustrment from time to time for any stock splits, stock dividends, combinations,
subdivisions, recapitalizations or the like with respect to such series of Preferred Stock as set forth
elsewhere herein).

{(by  Upon completion of the distribution required by subsection {a) of
this Section 2, all of the remaining Proceeds available for distnibution to stockholders shall be
distributed among the holders of Common Stock pro rata based on the number of shares of
Common Stock held by each.

{c}  Notwithstanding the above, for purposes of determining the amount
each bolder of shares of Preferred Stock is entitled to receive with respect to a Liguidation Event,
gach such holder of shares of a serigs of Preferred Stock shall be deemed to have converted
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{regardicss of whether such holder actually converted) such holder’s shares of such series info
shares of Common Stock immediately prior to the Liguidation Event if] as a result of an actual
conversion, such holder would receive, 1n the aggregate, an amount equal to or greater than the
arnount that would be distributed to such helder if such holder did not convert such series of
Preferred Stock into shares of Common Stock. For the avoidance of doubt, the preceding sentence
shall not require the actual conversion of any shares of Preferred Stock in order to receive the
amounts specified in such sentence and each share of Preferred Stock shall be treated as being then
convertible nto Common Stock as provided below, with the Series B-1 Preferred Stock bemg
deemed to be not subject to the Regulatory Conversion Restriction (as defined below) for purposes
of determming these rights. If any such holder shall be deemed o have converted shares of
Preferred Stock mito Common Stock pursuant to this paragraph, then such holder shall not be
entitled to receive any distribution that would otherwise be made to holders of Preferred Stock that
have not converted {or have not been deemed to have converted) into shares of Common Stock,

{d) For purposes of this Section 2, a “Liguidation Fvent” shall include
{A)} the closing of the sale, lease, transfer or other disposition of all or substantially all of this
corporation’s assels in one fransaction or a series of related transactions, (B} the consummation of
the merger or consolidation of this corporation with or into another entity {except a merger or
consohidation in which the holders of capital stock of this corporation immediately prior to such
merger of consolidation continue 1 hold at feast 50% of the voting power of the capital stock of
this corporation or the surviving or acquiring entity), (C) the closing of the transter (whether by
merger, consohidation or otherwise), in onc transaction or a series of related transactions, o a
person or group of athlated persons {other than an underwriter of this corporation’s securities), of
this corporation’s secunities if, afler such closing, such person or group of affiliated persons would
hold 50% or more of the culstanding voling stock of this corporation (or the surviving or acquiring
entity), (I} the grant o a single entity {or group of altihated enttties) of an exclusive, rrevocable
ficense to all or substantially all of this corporation’s mtellectual property that is used to generate
all or substantially all of this corporation’s revenues, or {E) a liguidation, dissolution or winding
up of this corporation; provided, however, that g transaction shall not constifute a Liquidation
Event if its sole purpose is to change the state of this corporation’s incorporation or to create a
holding company that will be owned in substantially the same proportions by the persons who held
this corporation’s securities immediately prior to such transaction. Notwithstanding the prior
sentence, the sale of shares of Sertes G Preferred Stock in a financing transaction shall not be
deemed 2 “Liguidation Hvent.” The treatment of any particular transaction or series of related
Fansactions as a Liquidation Event may be waived by the vote or written consent of the holders of
a majority of the outstanding Preferred Stock (voting together as a single class and not as separate
series, and on an as-converted basis, and including the holders of Series B-1 Preferred Stock, which
shall not be subject to the Regulatory Voting Restriction {(as defined below) for purposes of this
specific vote).

(i) The corporation shall not have the power to effect a
Liguidation Event referred to msubsection 2{(Q)}(1)(B) or (C) onless the agreement or plan of merger
or consolidation (the “Merger Agreermnent”) for such fransaction provides that the consideration
payable to the stockbolders of the corporation be allocated among the holders of capital stock of
the corporation in accordance with subsections 2(a), (b} and (¢}. The terms of this subsection
2(d}(11} may be waived by the vote or written consent of the holders of a majority of the outstanding
Preferred Stock {(voting together as a single class and not a5 separate series, and on an as-converted
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basis, and including the holders of Series B-1 Preferred Stock, which shall ot be subject to the
Regulatory Voting Restriction for purposes of this specific vote).

(i1}  In the event of a Liguidation Event, if any portion of the
consideration payable to the stockholders of the corporation is placed into escrow and/or is payable
o the stockholders of the corporation subject to contingencies, the Merger Agreement shall
wrovide that {A) the portion of such consideration that is not placed in escrow and not subject to
any contingencics (the “Initial Consideration™) shall be allocated among the holders of capital
stock of the corporation in accordance with subsections 2{a), (b} and (c) as if the Initial
Consideration were the only consideration payvable in connection with such Liquidation Event and
(B} any additional consideration which becomes payable to the stockholders of the corporation
upon release from escrow or satisfaction of contingencies shall be allocated among the holders of
capital stock of the corporation in accordance with subsections 2{a), (b} and (¢} after taking mio
account the previous payment of the Initial Consideration as part of the same transaction.

(i) In any Liguidation Event, if Proceeds received by this
corporation or its stockhnlders are other than cash, their value will be deemed their fair market
vahie. Any securitics shall be vahied as follows:

{A}  Securilies not subiect o investment leHer or other
stmifar restrictions on frec marketability covered by (B) below:

{1}  If traded on a securities exchange, the value
shall be deemed to be the average of the closing prices of the securities on such exchange or system
over the twenty (20} trading-day period ending three (3} trading days prior to the closing of the
Liguidation Event;

{2y I actively traded over-the-counier, the value
shall be deemed to be the average of the closing bid or sale prices (whichever is applicable) over
the twenty (20} trading-day period ending three (3} trading days prior to the closing of the
Liguidation Event; and

{3} If there 1s no active public market, the value
shall be the fair market value thereof, as mutually determined by this corporation and the holders
of a majority of the voling power of all then cutstandng shares of Preferred Stock (ncluding the
holders of Series B-1 Preferred Stock, which shall not be subiect to the Regulatory Voting
Restriction for purposes of this specific vote).

{BY The method of valuation of securities subject to
mvestment letter or other restrictions on free marketability {other than resivictions arising solely
by virtue of a stockholder’s status as an affiliate or former affiliate) shall be to make an appropriate
discount from the market value determined as above in (A) (1}, (2} or (3} to reflect the approximate
fair market value thereof, as mutnally determined by this corporation and the holders of a majority
of the votimg power of all then outstanding shares of such Preferred Stock {including the holders
of Series B-1 Preferred Stock, which shall not be subject io the Regulatory Voting Restriction for
purposes of this spectfic voie).
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(Cy The foregoing methods for valuing non-cash
constderation to be distributed 1 connection with a Ligmdation Event shall, upon approval of the
defimitive agreements governing such Liguadation Event by the stockholders under the General
Corporation Law, be superseded by any determination of such value set forth in the definitive
agreements governing such Liguidation Event,

{iv} In the event the requirements of this Section 2 are not
comphied with, this corporation shall forthwith either:

{A)  cause the closimg of such Liguidation Event (o be
postponed until such time as the requirements of this Section 2 have been complied with; or

(BY  cancel such transaction, in which event the rights,
preferences and privileges of the holders of the Preferred Stock shall revert to and be the same as
such rights, preferences and privileges existing imvmediately prior to the date of the first notice
referred to m subsection 2{d}vi) hercof.

{vy  This corporation shall give cach holder of record of
Preferred Stock written notice of such impending Liguidation Event not later than twenty (20} days
prior to the stockholders’ meeting called to approve such transaction, or twenty (20} days prior to
the closing of such transaction, whichever is earhier, and shall also notify such holders in writing
of the final approval of such transaction. The first of such notices shall describe the material terms
and conditions of the impending transaction and the provisions of this Section 2, and this
corporation shall thereafter give such holders prompt notice of any material changes. The
transaction shall in no event take place sooner than twenty (20) days after this corporation has
given the first notice provided for herein or sooner than ten (10} days after this corporation has
given potice of any material changes provided for herein; provided, however, that subject to
compliance with the General Corporation Law such periods may be shortened or waived upon the
written consent of the holders of Preferred Stock that represent a majornity of the voting power of
all then cutstanding shares of Preferred Stock {voting together as a single class and not 35 separate
series, and on an as-converted basis, and mcludimg the holders of Series B-1 Preferred Stock, which
shall not be subject to the Regulatory Voting Restriction for purposes of this specific vote).

3. Redemption. The Preferred Stock 18 not redeemable at the option of the
holder.

4. Conversion. The holders of the Preferred Stock shall have conversion nights
as follows (the “Conversion Rights™):

{a) Right to Convert.

(i) Non-Regulated Preferred Stock. Each share of Series AA
Preferred Siock, Series A Preferred Stock, Seres B Preferred Stock, Series © Preferred Stock,
Series I Preferred Stock, Series E Preferred Stock, Series F Preferred Stock and Series G Preferred
Stock {collectively, the “Non-Regulated Preferred Stock”) shall be convertible, at the option of the
holder thereof, at any time after the date of issuance of such share at the office of this corporation
or any iransfer agent for such stock, into such nuomber of fully paid and nonassessable shares of
Series A Common Stock as is determined by dividing the applicable Original Issue Price for such
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series by the applicable Conversion Price for such series {the conversion price for a series of Non-
Regulated Preferred Stock inte Series A Common Stock is referred to herein as the “Conversion
Price” for such series, in each case as adjusted for any stock splits, stock dividends, combinations,
subdivisions, recapitalizations or the like with respect to such series of Non-Regulated Preferred
Stock), determined as hereafter provided, in effect on the date the certificate is surrendered for
contversion or in the case of uncertificated securities, the date the notice of conversion is received
by the corporation. The initial Conversion Price per share for the Series AA Preferred Stock shall
be 50.62447, the mital Conversion Price per share for the Sertes A Preferred Stock shall be
$1.83542, the mitial Conversion Price per share for the Series B Preferred Stock shall be $3.4491
{the “Series B Conversion Price™, the inttial Conversion Price per share for the Series C Preferred
Stock shall be $5.4682, the mnitial Conversion Price per share for the Series D Preferred Stock shall
be $11.4853, the initial Conversion Price per share for the Series E Preferred Stock shall be
$15.717, the initial Conversion Price per share for the Series F Preferred Stock shali be the Series
F Original Issue Price and the imitial Conversion Price per share for the Series G Preferred Stock
shall be the Series G Onginal Issue Price; provided, however, that each such Conversion Price
shall be subiect (o adjustment as set forth in subsection 4(d}.

{1y Series B-1 Preferred Stock. Shares of Series B-1 Preferred
Stock shall not be convertible into Sertes A Common Stock pursuant to this Section 4 or otherwise
in the hands of a Regulated Holder (as defined below) or its Transferees {(as defined below) {unless
such conversion is in connection with a Permitted Regulatory Transfer (as defined below)) (such
restriction, the “Regulatory Conversion Restriction”). Instead, upon notice to the corporation from
the bolder of Series B-1 Preferred Stock that i intends to exercise the rights granted pursuant to
the rernainder of this sentence (3 “Deemed Conversion Notice™), (x) the Series B-1 Preferred Stock
shall no longer be entitled to any rights that are not also applicable 1o shares of Series A Common
Stock, includmg without imitation the right 1o receive the amounts payable to holders of Series
B-1 Preferred Section pursuant 1o Section 1 and 2 above, and such holder of Series B-1 Preferred
Stock shall be deemed to have forever and finally waived all such rights; provided, however, that
the rights set forth m Section 5(¢) and Article X1, as well as the Regulatory Voting Restriction,
shall continue to apply to shares of Series B-1 Preferred Stock, and (y) such holder of Series B-1
Preferred Stock thereafter shall be entitled to receive, in lien of any amounts otherwise payable on
the Series B-1 Preferred Stock hereunder (including any amounts payable pursuant {o Section 2(a)
above), only an amount per share equal o the amounts that may become payable o holders of
Series A Common Stock hereunder as if such Series B-1 Preferred Stock had been converted (but
without actually converting) into shares of Series A Common Stock, at the then-effective Series B

Optional Conversion’), as adjusted for any stock splits, stock dividends, combinations,
subdivisions, recapitalizations or the like with respect to the Series A Common Stock occurring
after such Deemed Optional Conversion,

(b} Automatic Conversion

{1} Non-Regulated Preferred Stock. Each share of each series of
Non-Regulated Preferred Stock shall automatically be converted into shares of Series A Common
Stock at the applicable Conversion Price at the time in effect for the Non-Regulated Preferred
Stock mmmediately upon the earlier of (A} etther (i) the closing of this corporation’s sale of s
Common Stock in a firm commitment underwritten public offering pursuant to a regisiration
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statement on Form S-1 or Form 5B-2 under the Securitics Act of 1933, as amended, the proceeds
of which were not less than $50,000,000 in the aggregate or (i) the date of listing of this
corporation’s Conmmon Stock on anational securities exchange pursuant o a registration statement
on Form 5-1 under the Securifies Act of 1933, as amended without a firm commuiment
underwriting {each, a “Qualified Public Offering”y and (B) the date, or the occurrence of an event,
specified by vote or written consent or agreement of the holders of a majority of the then
cutstanding shares of Non-Regulated Preferred Stock {voting together as a single class and not as
separate series, and on an as-converted basis),

(it} Serigs B-1 Preferred Stock

{A)  Notwithstanding anything to the contrary contained
herein, no shares of Series B-1 Preferred Stock shall be convertible into shares of Sericg A
Common Stock pursuant fo this Section 4(b} (unless such conversion is i connection with a
Permitted Regulatory Transfer), but instead, upon the occurrence of any of the events described in
section 4(bYGHA) or (B) above, (x) the Series B-1 Preferred Stock shall no longer be entitled to
any rights that are not also applicable to shares of Series A Common Stock, including without
Limitation the right to receive the amounis pavable to holders of Series B-1 Preferred Stock
pursuant to Section 1 and Section 2 above, and such holder of Series B-1 Preferred Stock shall be
deemed to have forever and fimally watved all such rights; provided, however, that the rights set
forth m Section 3{¢) and Article XTH, as well a3 the Regulatory Voting Restriction, shall confinue
10 apply to shares of Series B-1 Preferred Stock, and (v} each holder of Series B-1 Preferred Stock
thereatter shall be entitled to receive, in lien of any amounts otherwise payable on the Series B-1
Preferred Stock hereunder (including any amounts payable pursuant to Section 2(a) above), only
an amount per share equal to the amounts that may become payable to holders of Series A Common
Stock hereunder as if such Series B-1 Preferred Stock had been converted {(but without actually
converting) into shares of Series A Conunon Stock, at the then-effective Series B Conversion
Price, at the same time that all shares of Non-Regulated Preferred Stock have been automatically
converted pursuant to Section 4(b){(1} {3 “Deemed Augtomatic Conversion”), as adjusted for any
stock sphits, stock dividends, combinations, subdivisions, recapitalizations or the like with respect
10 the Series A Common Stock ocourring afier such Deemed Automatic Conversion,

(B) In addition, upon consummation of a Permitied
Regulatory Transfer, each share of Series B-1 Preferred Stock so ransterred i such a Permutted
Regulatory Transfer shall awtomatically be converted into (i) one (1} fully paid and nonassessable
share of Series B Preferred Stock, as adjusted for any stock splits, stock dividends, combinations,
subdivisions, recapitalizations or the like with respect to the Series B Preferred Stock, if such
Permitted Regulatory Transfer oceurs prior to a Deemed Automatic Conversion, and (11) fully paid
and nonassessable shares of Sernes A Commoon Stock, if such Permatied Regulatory Transter
pocurs on or subsequent (o 3 Deemed Automatic Conversion. Any shares of Series B-1 Preferred
Stock that are convertible into Reries A Common Stock pursuant to this Section 4{b}11) shall be
convertible nto such number of fully paid and nonassessable shares of Series A Common Stock
as is determined by dividing the Original Issue Price of the Series B-1 Preferred Stock by the then
effective Series B Conversion Price,

{c} Mechanics of Conversion. Before any holder of Non
regulated Preferred Stock shall be entitled to voluntarily convert the same into shares of Series A
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Cormumon Stock, he or she shall surrender the certificate or certificates therefor, duly endorsed, at
the office of this corporation or of any transfer agent for the Non-Regulated Preferred Stock, and
shall give written notice to this corporation at s principal corporate office, of the election o
convert the same and shall state therein the name or names in which the certificate or certificates
or, upon request i the case of uncertificated securities, a notice of issuance, for shares of Series A
Common Stock are fo be issued. This corporation shall, as soon as practicable thereafier, 1ssue and
deliver at such office to such holder of Non-Regulated Preferred Stock, or to the nominee or
nominees of such holder, a cerlificate or certificates or, upon request in the case of uncertificated
securities, a nofice of issuance, for the number of shares of Series A Common Stock to which such
holder shall be entitled as aforesaid. Such conversion shall be deemed to have been made
immediately prior to the close of business on the date of such swrrender of the shares of Non-
Regulated Preferred Stock to be converted, and the person or persons entitled to receive the shares
of Series A Comimnon Stock issuable upon such conversion shall be treated for all purposes as the
record holder or holders of such shares of Series A Common Stock as of such date. If the
conversion is in connection with an offering and/or listing of securities registered pursuant {o the
Securities Act of 1933, as amended, the conversion may, at the option of any holder tendering
Preferred Stock for conversion, be conditioned upon (x) the closing with the underwriters of the
sale of securities pursuant to such offering or (y) the listing of the securities on a national securities
exchange, in which event the persons entitled to receive the Series A Common Stock upon
conversion of the Preferred Stock shall not be deemed to have converted such Preferred Stock until
wmediately prior to the closing of such sale or histing of securities. If the conversion is
conmection with Antomatic Conversion provisions of subsection 4B} above, such conversion
shall be deemed 1o have been made on the conversion date described in the stockholder consent
approving such conversion, and the persons entitled to receive shares of Series A Common Stock
issuable upon such conversion shall be treated for all purposes as the record holders of such shares
of Series A Common Stock as of such date. Automatic conversion of the Series B-1 Preferred
Stock pursuant to Section 4(b){(11)}(B) above shall be effective without any further action on the part
of the holders of such shares and shall be effective whether or not the certificates for such shares
are surrendered to the corporation or ifs transfer agent,

{d} Conversion Price Adiustments of Preferred Stock for Certain
Dilutive Issuances Splits and Combinations, The Conversion Price of the Preferred Stock shall be
subject to adjustment from time to time as follows:

{i} [fthis corporation shall issue, on or after the date upon which
this Certificate of Incorporation is accepied for filing by the Secretary of State of the State of
Delaware (the “Filing Date™), any Additional Stock (as defined below) without consideration or
for a consideration per share less than the Conversion Price applicable to a series of Preferred
Stock in effect immediately prior to the 1ssuance of such Additional Stock, the Conversion Price
for such series in effect immediately prior to cach such issuance shall forthwith (except as
otherwise provided in this clause (1)) be adjusted o a price determined by multiplying such
Conversion Price by a fraction, the mumerator of which shall be the nomber of shares of Common
Steck Qutstanding (as defined below) immediately prior to such tssuance plus the number of shares
of Common Stock that the aggregate consideration received by this corporation for such isspance
would purchase at such Conversion Price; and the denominator of which shall be the number of
shares of Common Stock Outstanding {as defined below) immediately prior to such issuance plus
the number of shares of such Additional Stock. For purposes of this Section 41 A), the term

TRADEMARK
REEL: 007451 FRAME: 0879



“Comrpon Stock Cutstanding” shall mean and inclade the following: (1) cutstanding Common
Stock, (2) Common Stock 1ssuable upon conversion of outstanding Preferred Stock (with the
Series B-1 Preferred Stock treated as being convertible (without actual conversion) mio shares of
Common Stock at the then effective Series B Conversion Price}, (3} Common Siock issuable upon
exercise of outstanding stock options and {4) Common Stock issuable upon exercise (and, in the
case of warrants 1o purchase Preferred Stock, conversion) of outlstanding warrants. Shares
described in {1} through {4} above shall be mchided whether vested or unvested, whether
contingent or noncontingent and whether exercisable or not yet exercisable. In the event that, after
the Filing Date, this corporation issues or sells, or is deemed o have issued or sold, shares of
Additional Stock that results in an adjustment to a Conversion Price pursuant to the provisions of
this Section 4(d) (the “First Dilutive Issuance”), and this corporation then issues or sells, or 8
deemed to have issued or sold, shares of Additional Stock in a subsequent issuance other than the
First Dilutive Issuance that would result in further adjustment to a Conversion Price {a
“Subsequent Dilutive Issuance”™) pursuant to the same mstruments as the First Dilutive Issuance,
then and i each such case upon a Subsequent Dilutive Issnance the applicable Conversion Price
for each series of Preferred Stock shall be reduced to the applicable Conversion Price that would
have been in effect had the First Dilutive Issuance and each Subsequent Dilutive Issuance all
occurred on the closing date of the First Dilutive Issuance.

{A) No adjustment of the Conversion Price for the
Preferred Stock shall be made in an amount less than one tenth of one cent per share. Except to the
fimated extent provided for 1o subsections (EX3) and (E)}4), no adjustment of such Conversion
Price pursuant to this subsection 4(4)(5) shall have the effect of mereasing the Conversion Price
above the Conversion Price 1n effect immediately prior to such adjustroent,

{(By In the case of the issuance of Additional Stock for
cash, the consideration shall be deemed to be the amount of cash paid therefor before deducting
any reasonable discounts, commissions or other expenses allowed, paid or incurred by this
corporation for any underwriting or otherwise in comnection with the issuance and sale thereof.

{(Cy  Inthe case of the issuance of the Additional Sock for
a consideration in whole or in part other than cash, the consideration other than cash shall be
deemed to be the fair market value thereof as determimed by the Board of Dhrectors wrrespective of
any accounting treatment,

(I3}  Inthe case of the 1ssuance of options to purchase or
rights to subscribe for Common Siock, securities by their terms converiible into or exchangesble
for Common Stock or options to purchase or rights fo subscribe for such convertible or
exchangeable securities, the following provisions shall apply for purposes of determining the
number of shares of Additional Stock issued and the consideration paid therefor:

(H The aggregate maximum pumber of shares of
Common Stock deliverable upon exercise (assuming the satisfaction of any conditions fo
exercisability, mcluding without limitation, the passage of time, but without taking into account
potential antidilution adjustiments) of such options {o purchase or rights to subscribe for Common
Stock shall be deemed to have been issued at the time such options or rights were issued and for a
consideration equal to the consideration (determined in the manner provided in subsections
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AW C) and (DYDY, if any, recetved by this corporation upon the 1ssuance of such options or
rights plus the minimum exercise price provided in such options or rights (without taking into
account potential antidilution adjustments) for the Coramon Stock covered thereby,

{2y  Theaggregate maximum number of shares of
Common Stock deliverable upon conversion of, or in exchange (assuming the satisfaction of any
conditions to convertibility or exchangeability, including, without limitation, the passage of time,
but without taking into account potential antidilution adjustments) for, any such convertible or
exchangeable securities or upon the exercise of options to purchase or rights to subscribe for such
convertible or exchangeable securities and subsequent conversion or exchange thereof shall be
deemed to have been issued at the time such securities were issued or such options or rights were
issued and for a consideration equal to the consideration, if any, received by this corporation for
any such securities and related options or rights {(excluding any cash received on account of
accrued interest or accrued dividends), plus the minumum additional consideration, if any, to be
received by this corporation {without taking into account potential antidilution adjustments) upon
the conversion or exchange of such securities or the exercise of any related options or rights (the
consideration in each case to be determined in the manner provided in subsections 4(d)(iXC) and

(D).

33 In the event of any change 16 the number of
shares of Common Stock deliverable or i the consideration pavable to this corporation upon
exercise of such options or rights or upon conversion of or in exchange for such convertible or
exchangeable securities, the Conversion Price of the Preferred Stock, to the extent in any way
affected by or computed using such options, rights or securities, shall be recomputed to reflect
such change, but po farther adjustment shall be made for the actual issuance of Common Stock or
any payment of such consideration upon the exercise of any such options or rights or the
conversion or exchange of such securities.

{4y  Upon the expiration of any such options or
rights, the termination of any such rights to convert or exchange or the expiration of any options
or rights related to such convertible or exchangeable securities, the Conversion Price of the
Preferred Stock, to the extent in any way affected by or computed using such options, rights or
securities or options or rights refated to such securities, shall be recomputed to reflect the issuance
of only the munber of shares of Common Stock (and convertible or exchangeable securilies that
remain in effect) actually issued upon the exercise of such options or rights, upon the conversion
or exchange of such securities or upon the exercise of the options or rights related to such
securities.

{5} The number of shares of Additional Stock
deemed issued and the consideration deemed paid therefor pursuant to subsections 4{d}iHEX1)
and (2} shall be appropriately adjusted to reflect any change, termumation or exprration of the type
described in etther subsection 4(GDEX3) or (4).

(i1} “Addional Stock” shall mean any shares of Common Stock
issued {or deemed to have been issued pursuant to subsection 4{d}1){E)} by this corporation on or
after the Filing Date other than:
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{A) Common Stock issued pursuant to a trapsaction
described in subsection 4(d)(:ii) hereof}

(B} Common Stock issued to ecmployees, directors,
comsuliants and other service providers for the primary purpose of soliciting or refaining thewr
services pursuant to plans or agreements approved by the Board of Directors;

{Cy  Common Stock ssued pursuant to a Qualified Public
Offering or a firm commitment underwritten public offering;

Iy Common Stock issued pursuani to the conversion or
exercise of convertible or exercisable securities oulstanding on the Filing Date;

(EY  Common Stock issued in connection with a bona fide
business acquisition of or by this corporation, whether by merger, consolidation, sale of assets,
sale or exchange of stock or otherwise, provided that such transaction is approved by the Board of
Direciors;

()  Common Stock ssued or deemed ssued pursuant to
subsection 4(d¥i)E) as a result of a decrease m the Conversion Price of any series of Preferred
Stock resulting from the operation of Section 4{d};

{(G) Common Stock issued upon conversion of the
Preferred Stock (with the Series B-1 Preferred Stock treated as being convertible into shares of
Common Stock at the then applicable conversion rate of the Series B Preferred Stock);

()  Sertes A Common Stock issued upon conversion of
the Series B Common Stock;

(4 Common Stock issued with the unanimous consent
of the Board of Directors;

{(H Common Stock issued {o persons or entifies with
which this corporation has business relationships, provided such issuances are for other than
primarily equity financing purposes and have been approved by the Board of Directors;

(K}  Commmon Stock issued pursuant (0 any equipment
leasing arrangement or debt financing from a bank or similar institution approved by the Board of
Directors, provided such fivancing is primarily for non-equity purposes; or

(L}  Series B Preferred Stock issued upon conversion of
the Series B-1 Preferred Stock.

{(iti)  In the event this corporation should at any time or from time
fo time after the Filing Date fix a record date for the cffectuation of a split or subdivision of the
outstanding shares of Common Stock or the determination of holders of Common Stock entitled
o receive a dividend or other distribution payable in additional shares of Common Stock or other
securities or rights convertible mto, or entithing the holder thereof to recetve directly or indirectly,

i2
TRADEMARK
REEL: 007451 FRAME: 0882



additional shares of Conumon Stock (hereinafter referred {0 as “Commmon Stock Eqguivalents™)
without payment of any consideration by such holder for the additional shares of Common Stock
or the Common Stock Equivalents (including the additional shares of Common Stock issuable
upon conversion or exercise thereof), then, as of such record date {or the date of such dividend
distribution, split or subdivision if no record date is fixed), the Conversion Price of the Preferred
Stock shall be appropriately decreased so that the number of shares of Series A Common Stock
issuable on conversion of each share of such series of Preferred Stock shall be increased in
proportion 10 such mcrease of the aggregate of shares of Common Stock outstanding and those
issuable with respect to such Common Stock Equivalents with the number of shares issuable with
respect o Common Stock Equivalents determined from time to time iIn the manner provided for
deemed issuances in subsection 4(d)i}(E); provided, however, that if such record date s tfixed and
such dividend is not paid or if such distribution is not fully made on the date fixed therefor, the
Conversion Price for such series of Preferred Stock will be re-computed accordingly as of the close
of business on such record date and thereafier each such Conversion Price will be adjusted pursuant
to this Section 4{(d)(ii1) to reflect the actual payment of such dividend or distribution,

(iv)  Ifthenumber of shares of Common Stock outstanding at any
time after the Filing Date is decreased by a combination of the owtstanding shares of Common
Stock, then, followmnyg the record date of such combmation, the Conversion Price for the Preferred
Stock shall be appropriately increased so that the number of shares of Series A Common Stock
issuable on conversion of each share of such series shall be decreased in proportion to such
decrease in ouistanding shares.

{c} Other Distributions. Subject to any applicable BHCA Regulatory
Restrictions set forth in Article X1, in the event this corporation shall declare a distribution
payable in securitics of other persons, evidences of indebtedness issued by this corporation or other
persons, assets {excluding cash dividends) or oplions or rights not referred to in subsection
4111}, then, in each such case for the purpose of this subsection 4{e), the holders of the Preferred
Stock shall be entitled to a proportionate share of any such distribution as though they were the
holders of the number of shares of Common Stock of this corporation into which their shares of
Preferred Stock are convertible as of the record date fixed for the determination of the holders of
Common Stock of this corporation entitled to receive such distribution (with the Series B-1
Preferred Stock treated as being convertible (without actual conversion) into shares of Common
Stock at the then effective Series B Conversion Price).

H Recapitalizations. If at any timme or from time to time there shall be
a recapitalization of the Common Stock (other than a subdivision, combination or merger or sale
of assets transaction provided for elsewhere i this Section 4 or in Section 2) provision shall be
made so that the bolders of the Preferred Stock shall thereafier be entitled fo receive upon
conversion of the Preferred Stock the number of shares of stock or other securities or property of
this corporation or otherwise, to which a holder of Common Stock deliverable upon conversion
would have been entitled on such recapitalization (with the Series B-1 Preferred Stock treated as
being convertible (without actual conversion) into shares of Common Stock at the then effective
Sertes B Conversion Price). In any such case, appropriate adjustment shall be made in the
application of the provisions of this Section 4 with respect to the nights of the holders of the
Preferred Stock after the recapilalization to the end that the provisions of this Section 4 (including
adiustment of the Conversion Price then in effect and the number of shares purchasable upon
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conversion of the Preferred Stock) shall be applicable after that event as pearly equivalently as
may be practicable,

{2 No Fractional Shares and Certificate as to Adjustments.

{1} No fractional shares shall be 1ssued upon the conversion of
any share or shares of the Preferred Stock and the aggregate number of shares of Common Stock
to be issued to particular stockholders, shall be rounded down to the nearest whole share and the
corporation shall pay in cash the fair market value of any fractional shares as of the time when
entitlement to receive such fractions is determined. Whether or not fractional shares would be
issuable upon such conversion shall be determined on the basis of the total number of shares of
Preferved Stock the holder is at the time converting into Common Stock and the number of shares
of Common Stock issuable apon such conversion.

(i1}  Upon the occurrence of each adjustment or readjustment of
the Conversion Price of Preferred Stock pursuant to this Section 4 {with the Series B-1 Preferred
Stock treated as being convertible (without actual conversion} into shares of Common Stock at the
then effective Sertes B Conversion Price), this corporation, at s expense, shall promptly compute
such adjustment or readjustment in gecordance with the terms hereofl and prepare and fumnish to
each holder of Preferred Stock a certificate setting forth such adpustment or readjustment and
showing in detail the facts upon which such adiustment or readjustment is based. This corporation
shall, upon the written request at any time of any holder of Preferred Stock, famish or cause to be
famished 1o such holder a Tike certificaie setting forth {A) such adpustment and readjustment, (B)
the Conversion Price for such series of Preferred Stock at the time in effect, and (C) the number
of shares of Common Stock and the amount, if any, of other property that at the time would be
received upon the conversion of a share of Preferred Stock.

{h) Notices of Record Date. In the event of any taking by this
corporation of a record of the holders of any class of securities for the purpose of determining the
holders thereof who are entitled to receive any dividend {(other than a cash dividend} or other
disiribution, this corporation shall mail {0 each holder of Preferred Siock, at least ten (10) days
prior to the date specified therein, a notice specifving the date on which any such record is to be
taken for the purpose of such dividend or distribution, and the amount and character of such
dividend or distribution.

{1} Beservation of Siock Issuable Upon Conversion. This
corporation shall at all times reserve and keep available cut of its authorized but unissued shares
of Series A Common Sock, solely for the purpose of effecting the conversion of the shares of the
Preferred Stock, such number of 1ts shares of Series A Common Sfock as shall from time o {ime
be sufficient to effect the conversion of all outstandmg shares of the Preferred Stock; and i at any
time the number of aothorized but unissued shares of Series A Common Stock shall not be
sufticient to effect the conversion of all then ountstanding shares of the Preferred Stock, in addition
to such other remedies as shall be available to the holder of such Preferred Stock, this corporation
will take such corporate action as may, in the opinion of its counsel, be necessary to increase is
authorized but unissued shares of Series A Common Stock to such number of shares as shall be
sufficient for such purposes, nchuding, without lumitation, engaging in best efforis to obtam the
requisite stockholder approval of any necessary amendment to this Certificate of Incorporation.
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§) Waiver of Adjustioent to Conversion Price. Notwithstanding
anything herein o the contrary, any downward adjustment of the Conversion Price of any series
of Preferred Stock may be waived, either prospectively or retroactively and either generally or m
a particular instance, only by the consent or voie of the holders of a majority of the culstanding
shares of such series of Preferred Stock. Any such waiver shall bind all future holders of shares of
such series of Preferred Stock,

5. Yoting Rights.

(a) General _Voling  Rights. Subject to the Regulatory Voting
Restriction, the holder of each share of Preferred Stock shall have the right to one vote for each
share of Series A Common Stock into which such Preferred Stock could then be converted (with
the Series B-1 Preferred Stock treated as being convertible (without actual conversion) into shares
of Common Stock at the then effective Series B Conversion Price), and with respect to such vote,
such holder shall have full voting rights and powers equal to the voting rights and powers of the
holders of Series A Common Stock, and shall be entitled, notwithstanding any provision hereof,
to notice of any stockholders’ meeting in accordance with the Bylaws of this corporation, and
except as provided by law or in subsection 5(b) below with respect o the election of directors by
the separate class vote of the holders of Common Stock, shall be entitled to vote, together with
holders of Series A Common Stock, with respect 1o any guestion upon which holders of Series A
Cormmmon Stock have the right to vote. Fractional votes shall not, however, be permitied and any
fractional voting rights available on an as-converted basis (after aggregating all shares into which
shares of Preferred Stock held by each holder could be converted) shall be rounded to the nearest
whole nurmber (with one-half being rounded upward). Where the shares of Series B-1 Preferred
Stock are permitted to voie herein, the shares of Series B-1 Preferred Stock shall be treated as
being then convertible (without actual conversion) into shares of Series A Common Stock at the
then applicable conversion rate of the Series B Preferred Stock.

3] YVoating for the Election of Directors. As long as a majority of the
shares of Series B Preferred Stock originally issued remain outstanding, the holders of such shares
of Series B Preferred Stock (voting exclusively and as a single class) shall be entitled to clect one
{1} director of this corporation at any election of directors {the “Series B Director”™). The holders
of at least fifty percent (50%) of the outstanding Series A Common Sock, voting as a separate
class, shall be entitled {0 elect nine (9) directors of this corporation at any election of directors,
The holders of Preferred Stock and Series A Common Stock (voting together as a single classand
not as separate series, and on an as-converted basis, with the Series B-1 Preferred Stock being
subject to the Regulatory Voting Restriction for purposes of this specific vote) shall be entitled to
elect any remaining divectors of this corporation.

Motwithstanding the provisions of Section 223{a)1} and 223(a}2} of the General
Corporation Law, any vacancy, includimg newly created directorships resulting from any increase
in the anthorized number of directors or amendment of this Certificate of Incorporation, and
vacancies created by removal or resignation of a director, may be filled by a majority of the
directors then mn office, though less than a quorum, or by a sole remaining director, and the
directors so chosen shall hold office until the next annual election and until their successors are
duly elected and shall qualify, unless sooner displaced; provided, however, that where such
vacancy occurs among the directors elected by the holders of a class or series of stock, the holders
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of shares of such class or series may override the Board of Director’s action to fill such vacancy
by (1) voting for their own designee to {ill such vacancy at a meeting of this corporation’s
stockholders or (11} written consent, if the consenting stockholders hold a sufficient number of
shares {o elect their designee at a meeting of the stockholders. Any directior may be removed during
his or her term of office, etther with or without cause, by, and only by, the affirmative vote of the
holders of the shares of the class or series of stock entitied to elect such director or directors, given
either at a special meeting of such stockholders duly called for that purpose or pursuant to a written
consent of stockholders, and any vacancy thereby created may be filled by the bolders of that class
or series of stock represented at the meeting or pursuant to written consent,

{c} Separate Vote of the Series B-1 Preferred Stock. So long as any
shares of any series of Series B-1 Preferred Stock remaimn outstanding, in addition to any other vote
or consent required herein or by law, the corporation shall not, without the approval of the holders
of a majority of the ouistanding shares of the Series B-1 Preferred Stock, voting or consenting as
a single class (with the Series B-1 Preferred Stock not subject o the Regulatory Voting Restriction
for purposes of such vote or written consent) take any action (whether by amendment, merger,
consolidation, recapitalization or otherwise) that:

{1} alters or changes the powers, preferences, or special rights
of the shares of Series B-1 Preferred Stock so as o affect them adversely without simdarly
aftecting the Sertes B Preferred Stock;

(i1}  amends, modifies or watves any of the terms set forth in
Artwele XTI below, the protective provisions set forth in this Section 5{¢}, any of the terms set forth
in Section 5{(d) below, or any other provision mtended to address the regulatory status of the mitial
or any subsequent holder of shares of Series B-1 Preferred Stock; or

{111}  mocreases or decreases the nmumber of authorized shares of
Series B-1 Preferred Stock.

in no event shall the Series B-1 Preferred Stock be entitled to voie, or act by written consent, on
any matier as a single “class” of “voling securities” as such terms are interpreted under the BHCA
{as defined below). For the avoidance of doubt, the foregoing provisions in this Section 5(b) shall
apply with respect to the Series B-1 Preferred Stock after a Deemed Optional Conversion or
Deemed Automatic Conversion.

{d Regulatory Voting Restriction. Notwithstanding the stated or
statutory voting rights of bolders of shares of Series B-1 Preferred Stock, in no event shall a
Regulated Holder and ifs Transferees, collectively, be entitled to vote shares representing more
than 4.99% of the voting power of all shares entitled to vote on any matter (including matters with
respect to which such holders are entitled to provide their consent), including matters with respect
to which:

(i) the Series B Preferred Stock and the Series B-1 Preferred
Stock vote together as a single class;

{1}  the Preferred Stock voles together as a simgle class; or

)
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(iti}  the Preferred Stock votes with shares of Series A Common
Stock as a single class on an as-converted basis;

{such voting rights to be allocated pro rata among the Regulated Holder and #ts Transferees based
however, that, if there are no shares of Series B Preferred Stock outstanding, the ownership of
shares of Series B-1 Preferred Stock will not convey to the holder thereof any right to vote for
matters on which shares of Series B Preferred Stock are entitled 10 vote as a single class, and in
the event there are no shares of Preferred Stock outstanding other than the Series B-1 Preferred
Stock, the ownership of shares of Series B-1 Preferred Stock will not convey to the holder thereof
any right to vote for matiers on which shares of Preferred Stock are entitled to vole as g single
class; provided, further, that the Regulatory Voting Restriction shall not apply to matters requiring
approval of the holders of shares of Series B-1 Preferred Stock pursuant to Section 5{(c} above or
as otherwise provided expressly herein. The restrictions described in this Section 5{(d) are referred
o herein as the “Regulatory Voting Restrictions.”

6. Protective Provisions. 50 long as at least 27,253,622 shares in the aggregate
of Series A Preferred Stock, Series B Preferred Siock, Serles B-1 Preferred Stock, Series C
Preferred Stock, Series D Preferred Stock, heries E Preferred Stock, Series F Preferred Stock and
Series (5 Preferred Stock remain outstanding (as adjusted for any stock sphits, stock dividends,
combinations, subdivisions, recapitalizations or the hke effected afler the Filing Date), this
corporation shall not (by amendment, merger, consolidation or otherwise) without (in addition o
any other vote required by law or this Certificate of Incorporation) first obiaining the approval by
vote or written consent, as provided by law, of the holders of a majority of the then cutstanding
shares of Series A Preferred Stock, Series B Preferred Stock, Series B-1 Preferred Stock, Series C
Preferred Stock, Series D Preferred Stock, Series E Preferred Stock, Series F Preferred Stock and
Series (3 Preferred Stock (voting together as a single class and not as separate series, and on an as-
converted basis, with the Series B-1 Preferred Stock subject to the Regulatory Voting Restriction
for purposes of this specific vote):

{3} enter into any transaction or agreement with any officer or director
of this corporation or any of their respective affiliates {other than {ransactions or agreements (i)
applicable to officers and/or directors generally, (1) approved by the Series B Direclor, or (1) in
the ordinary course of business);

{b} amend, alter or repeal any provision of this Certificate of
Incorporation or Bylaws so as to adversely alter or change the powers, preferences or special rights
of the shares of Preferred Stock;

{c} authotize or issue any equity security (including any other security
convertible into or exercisable for any such equity security) having a preference over, or being on
a parity with, any series of Preferred Stock with respect to dividends, liquidation or redemption,
other than the issuance of any authorized but unissued shares of Series G Preferred Stock
designated in this Certificate of Incorporation {including any security convertible mto or
exercisable for such shares of Preferred Stock);
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{(dy  redeem, purchase or otherwise acquire {or pay inio or set aside for a
sinking fund for such purpose) any share or shares of Preferred Stock or Common Stock; provided,
however, that this restriction shall not apply to the repurchase of shares of Common Stock from
emplovees, officers, directors, consultanis or other persons performing services for this
corporation or any subsidiary pursuant {0 agreements under which this corporation has the option
to repurchase such shares upon the occurrence of certain events, such as the termination of
employment or service, or pursuant fo a right of first refusal;

(e} cause or permit any of s subsidiaries to sell, issue, sponsor, create
or distribute any digital tokens, cryptocurrency or other blockchain-based assets (collectively,
“Tokens™, including through a pre-sale, initial coin offering, token distmbution event or
crowdfunding, or through the issuance of any msirument convertible inio or exchangeable for
Tokens, provided, however, this provision shall in no way restrict or apply {0 the corporation’s
ability to receive or use Tokens as a method or form of payment in the ordinary course of business;
and

) permit any direct or indirect subsidiary of this corporation to effect
or validate any action (whether by amendment, merger, consolidation, or otherwise) that s simular
o any of the actions listed in subsections 6(a) — 6{¢) above.

7. Series F Preferred Stock Protective Provisions. So long as al least 3,847 515
shares of Series F Preferred Stock remain ouwtstanding (as adjusted for any stock splits, stock
dividends, combinations, subdivisions, recapitalizations or the like effected afier the Filing Date),
this corporation shall not (by amendment, merger, consolidation or otherwise) without (in addition
1o any other vote required by law or this Certificate of Incorporation) first obtaining the approval
by vote or written consent, a5 provided by law, of the holders of s majority of the then culstanding
shares of Series F Preferred Stock {voting as a separate series):

{a} following the Filing Date, create or authorize the creation of, or
issue, or authorize the issuance of any debt security or create any lien or security interest {except
for purchase money liens or statutory liens of landlords, mechanics, materialmen, workmen,
warchousemen and other similar persons arising or incurred in the ordinary course of business) or
ncur other indebtedness for borrowed money, including but not lunited to obligations and
contingent obligations under guarantees, or permit any subsudiary to take any such action with
respect to any debt security lien, security interest or other indebtedness for borrowed money, in
excess of $150,000,000 in the aggregate; and

{ty amend, alier or repeal Section 7{a} of this Certificate of
Incorporation 5o as to adversely alier or change the powers, preferences or special rights of the
shares of Senes Preferred F Stock,

a. Status of Converted Stock. In the event any shares of Preferred Stock shall
be converted pursuant fo Section 4, the shares so converted shall be cancelled and shall not be
issuable by this corporation. The Ceriificate of Incorporation shall be appropriately amended to
effect the corresponding reduction in this corporation’s authorized capital stock,
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9, Motices. Any notice required by the provisions of this Article IV(B) to be
given to the holders of shares of Preferred Stock shall be deemed given (a) if deposited in the
United States mail, postage prepaid, and addressed to each holder of record at his, her or 1#s address
appearing on the books of this corporation, (b} if such notice is provided by electronic fransmission
in a manner permitied by Section 232 of the General Corporation Law, or if such notice is provided
i another manner then permutted by the General Corporation Law.,

wmposed on the Common Stock are as set forth below in this Article IV(C).

C. Comumon Stock. The rights, preferences, privileges and restrictions granied to and

I Dividend Rights. Subject to the prior rights ofholders of all classes of stock
at the time outstanding having prior rights as to dividends, the holders of the Common Stock shall
be entitled {0 receive, when, as and if declared by the Board of Directors, out of any assets of this
corporation legally available therefor, any dividends as may be declared from time to time by the
Board of Directors,

2. Liguidation Rights. Upon the liguidation, dissolution or winding up of this
corporation, the assets of this corporation shall be distributed as provided in Section 2 of Article
IV{B} hereof.

tad

Redemption. The Common Stock is not redeemable at the option of the
holder.

4. Voting Rights. Each holder of Series A Common Stock shall have the right
10 one vote for each share of Series A Common Stock, and shall be entiiled to notice of any
stockholders’ meeting in accordance with the Bylaws of this corporation, and shall be entitled to
vote upon such matiers and i such rwanner as may be provided by law. Shares of Series B
Common Stock shall have no voting nights, except as otherwise required by law, mcloding without
fimitation Section 242(b}(2) of the General Corporation Law, Notwithstanding the foregoing, the
number of authorized shares of Common Stock, Series A Common Stock or Series B Common
Stock may be increased or decreased (but not below the nuraber of shares thereof then outstanding)
by the affirmative vote of the holders of a majority of the stock of this corporation entitled to vote,
wrespective of the provisions of Section 242(b Y2} of the General Corporation Law,

3 Conversion of Sertes B Common Stock, Hach share of Series B Common
Stock shall be automatically converted into one (1) share of Series A Common Stock imnmediately
upon (1} a Qualified Public Offering, (i1) any transfer of such share to a holder of Series A Common
Stock, which transfer has been approved by the Board of Directors, i #ts sole discretion, {(ii1) any
transter of such share to a holder of Preferred Stock, and (iv) a merger or consolidation of this
corporation with or into another entity other than a merger or consolidation (x) that would result
i the voting securities outstanding immediately prior thereto continuing to represent over fifty
percent (50%:;) of the combined voting power of the voting securities of this corporation or the
surviving entity or #s parenf corporation ouistandmg immediately after such merger or
consolidation or {y) effected to implement a recapitalization of this corporation in which no person
or entity acquires more than fifty percent (50%) of the combined voting power of this corporation’s
then outstanding securities, which person or entity did not possess such voting power prior to such
recapitalization; such conversion shall be deemed 0 have been made immediately prior o the
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closing date of the public offering described in clause (1), upon the transfer described in clanse (i1)
and immediately prior to a merger or consolidation of the kind described in clause (iv). The persons
entitled to shares of Series A Common Stock upon conversion shall be treated for all purposes as
the record holders of such shares of Series A Common Stock as of the date of conversion, This
corporation shall at all times reserve and keep available out of its authorized but unissued shares
of Series A Common Stock, solely for the purpose of effecting the conversion of the shares of the
Series B Common Stock, such mumber of its shares of Series A Common Stock as shall from time
{0 time be sulficient to effect the conversion of all outstanding shares of Sertes B Common Stocks
and if af any time the number of authorized but unissued shares of Sertes A Common Stock shall
not be sufficient to effect the conversion of all then outstandmg shares of Series B Common Stock,
inn gddition to such other remedies as shall be available to the holder of Series B Commmon Stock,
this corporation will take such corporate action as may, in the opinion of iis counsel, be necessary
to increase ifs authorized but unissued shares of Series A Common Stock to such number of shares
as shall be sufficient for such purposes, including, without limitation, engaging in best efforts to
obtain the requisite stockholder approval of any necessary amendment to this Certificate of
Incotporation.

6. Status of Converted Stock. In the event any shares of Series B Common
Stock shall be converted pursuant 1o subsection (C)}5) hereof, the shares 3o converted shall be
cancelled and shall not be issuable by this corporation. The Certificate of Incorporation shall be
appropriately amended to effect the corresponding reduction in this corporation’s authorized
capital stock.

ARTICLE Y.
Except as otherwise provided in this Certificate of Incorporation, in furtherance and not in
fimitation of the powers conferred by stafute, the Board of Directors s expressly authorized to
make, repeal, alter, amend and rescind any or all of the Bylaws of this corporation,

ARTICLE VL

The number of directors of this corporation shall be determined i the manner set forth m
the Bylaws of this corporation.

ARTICLE VIL

Elections of directors need not be by written ballot unless the Bylaws of this corporation
shall so provide.

ARTECLE VI

Meetings of stockholders may be beld within or without the State of Delaware, as the
Bylaws of this corporation may provide. The books of this corporation may be kept (subject to any
provision contained in the statuies) outside the State of Delaware at such place or places as may
be designated from thme to time by the Board of Divectors or in the Bylaws of this corporation,

ARTICLE IX.
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A director of this corporation shall not be personally hable to this corporation or s
stockholders for monetary damages for breach of fiduciary duty as a director, except for Hability
(1} for any breach of the director’s duty of loyally to this corporation or i3 stockholders, (1) for
acts or omissions not in geod faith or that involve mtentional nusconduct or a knowing violation
of law, (iii) under Section 174 of the General Corporation Law, or (iv) for any fransaction from
which the direcior derived any improper personal benefit. If the General Corporation Law is
amended after approval by the stockholders of this Article IX to authorize corporate action further
eliminating or limiting the personal hability of divectors, then the hability of a divector of this
corporation shall be eliminated or imited to the fullest extent permitted by the General Corporation
Law as so amended,

Any disinterested failure to satisfy Section 3635 of the General Corporation Law shall not,
for the purposes of Sections 102(bY7) or 145 of the General Corporation Law, or for purposes of
any use of the term “goed faith” in this Certificate of Incorporation or the Bylaws in regard {o the
indemmnification or advancement of expenses of officers, directors, employees or agents, constifute
an act or omission not in good faith, or a breach of the duty of loyalty.

Any amendment, repeal or modification of the foregoing provisions of this Article IX by
the stockbolders of this corporation shall not adversely aftect any right or protection of g director
of this corporation existing at the tme of, or mcrease the hability of any director of this corporation
with respect to any acts or omissions of such director occurring prior to, such amendment, repeal
or moditication,

ARTICLE X

This corporation renounces, to the fullest extent permitted by law, any interest or
expectancy of the corporation in, or in being offered an opportunity to participate in, any Excluded
Opportunity. An “Excluded Opportunity” s any matter, iransaction or inferest that is presented to,
or acquired, created or developed by, or which otherwise comes mto the possession of, (i) any
director of the corporation who is not an employee of the corporation or any of ifs subsidiaries, or
(it} any holder of Preferred Stock or any partner, member, director, stockholder, employee or agent
of any such holder, other than someone who 15 an employee of the corporation or any of i
subsidiaries {collectively, “Covered Persons™), unless such matfer, fransaction or inierest is
presented to, or acquired, created or developed by, or otherwise comes into the possession of, a
Covered Person expressly and solely in such Covered Person’s capacity as a director of the
corporation,

ARTICLE XL

This corporation reserves the right to amend, alter, change or repeal any provision in
violation of the General Corporation Law and solely to the extent required by the General
Corporation Law, and all rights conferred upon stockholders herein are granted subject to this
reservation,

ARTICLE XI5
To the fullest extent permitied by applicable law, this corporation is authorized to provide

mndernnification of (and advancement of expenses to) divectors, officers, employess and agents of
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this corporation (and any other persons to which General Corporation Law permits this corporation
{o provide indemnification) through Bylaw provisions, agreements with such agents or other
persons, vote of stockholders or disinterested dwectors or otherwise, m excess of the
mdemmmification and advancement otherwise permifted by Section 145 of the General Corporation
Law, subject only to limifs created by applicable General Corporation Law {statutory or non-
statutory}, with respect to actions for breach of duty to this corporation, ifs stockholders, and
cthers.

Any amendment, repeal or modification of the foregoing provisions of this Article X1 shall
not adversely affect any right or protection of a director, officer, employee, agent or other person
existing at the time of, or incregse the hability of any such person with respect {o any acts or
omissions of such person occurring prior to, such amendment, repeal or modification,

ARTICLE X1,
A Definitions. As used heremn, the following terms will have the meanings set forth
below.
1. A “Regulated Holder” means a bank holding company subject to the

provisions of the Bank Holdimg Company Act of 1956, as amended, and g5 splemented by the
Board of Governors of the Federal Reserve System, whether pursuant o regulation or
mterpretation (the “BHCA™), together with s affiliates (as defined in Regulation Y (12 CFR.
Part 225)).

2. A “Transferee” means a party to whor a Regulated Holder transfers shares

of Series B-1 Preferred Stock and the fransferees of such party (in each case, other than Permitted
Regulatory Transferees),

3. A “Permitied Regulatory Transferee” shall mean a person or enfity who
acquires shares of Series B-I Preferved Stock from a Regulated Holder or i3 Transferees i any of
the following transfers {each a “Permitted Regulatory Transfer™):

{a} a widespread public distribution;

{b a private placement in which no one party acquires the right o
purchase 2% or more of any class of voting securities (as such term is used for purposes of the
BHCA), of the corporation;

{¢) an assigoment to a single party {e.g., a broker or investment banker)
for the purpose of conducting a widespread public distribution on behalf of a Regulated Holder
and its Transferees; or

(&)  ioaparty who would control more than 50% of the voting securities

B This corporation shall be bound by the following restrictions (each, a “BHCA
Regulatory Restriction™):
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1. This corporation shall not directly or indirectly, repurchase, redeem, retire
or otherwise acquire any of this corporation’s capital securiies, or take any other action {including
effecting a public offering i which any of outstanding shares of Preferred Stock are converted
into Common Stock), i, as a result, the Regulated Holder and 1is Transferees would own or control,
or be deemed o own or control, collectively, greater than (1) 4.99% of the voling power of any
class of voting securitics of this corporation or (11} 9.99% of the total equity of this corporation (in
cach case, as such terms used in the preceding sentence are defined and used, and as such
percentages are calculated, under the BHCA)

2. If this corporation declares a distribution payable in any form of property
other than m cash, each holder of a share of Series B-1 Preferred Stock shall be entitled to receive,
at its election, in lien of such property, a cash payment equal to the fair market value of the property
that such holder would have been entitled to receive upon such distribution, as reasonably
determined by the Board of Directors in good faith.

C. In the event of a breach of any BHCA Regulatory Restriction or Article XIH(D) or
if a Regulated Holder is unable to transfer pursuant to Article X1H(D) all or any part of the shares
of this corporation’s stock then-held by it because such transfer is not permitted pursuant fo
applicable securities laws, the Regulated Holder may exercise any remedies available to i against
this corporation, including requiring this corporation o repurchase the relevant portion of the
shares held by the Regulated Holder secessary to give effect to Article XTHB) or (), as
applicable, at a per share price equal to the then current fair market value of (1) if shares of Series
B Preferred Stock are then-outstanding, a share of Series B Preferred Stock (and not the fair market
vahie of a share of Series B-1 Preferred Btock), as reasonably determined by the Board of Directors
in good faith, or {i1) if no shares of Series B Preferred Stock are then-outstanding, a share of Series
B-1 Preferred Stock, as reasonably determined by the Board of Directors in good faith with such
determination being made assuming that the rights, preferences and privileges applicable to the
Series B Preferred Stock {and not the Series B-1 Preferred Stock) that are set forth herein, as in
effect as of the Filing Date for the Series B Preferred Stock, are the rights, preferences and
priviieges of the Series B-1 Preferred Stock.

D. If (w) a Regulated Holder is deemed to be in control of this corporation (as
may be deemed to be in control of this corporation (as “control” 1s used for purposes ofthe BHCA)
or that it is not permitied to hold all or part of is shares of this corporation’s stock or, if applicable,
its other securities of this corporation under the relevant banking laws, regulations and agency
nterpretations and guidance, () all of the shares of Non-Regulated Preferred have been converted
into Common Stock pursuant to Section 4(b)3) of Part B of Asticle TV of the Certificate of
Incorporation and the Major Investors (as defined in that certain Second Amended and Restated
Investors’ Rights Agreement, dated on or ground the origimal issue date for the Series B Preferred
Stock {as amended, the “Rights Agreement”™)), other than such Regulated Holder, collectively hold
iess than 70% of the Registrable Securities (as defined 1o the Rights Agreement) that such Major
Investors held on the effective date of the Rights Agreement (as adjusted for any stock splits or
combinations, stock dividends, reclassifications, exchanges, recapitalizations or the like) or () the
Regulated Holder learns of any activities directly or indirectly by or on behalf of this corporation,
its affiliates or any of their respective officers, directors or emplovees, or anyone for whose acts
or defauits any of the foregoing may be liable, that may constitute or give rise o a violation of
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applicable anti-bribery or anfi-corruption laws by this corporation, then (1) this corporation will
cooperate in good faith to provide the Regulated Holder with mformation relevant two its
determination under clause (w), (), (v} or {z}, (i1} the Regulated Holder shall be permitted to sell
or ptherwise transfer ifs shares of Series B-1 Preferred Stock or any other securities of this
corporation then-held by the Regulated Holder (subject to applicable securities laws) and (iti) this
corporation will use its commercially reasonable efforts to facilitate such sale or transfer in good
faith (which shall include, at 2 minimum, making management available to prospective buyers and
providing customary due diligence material, subject 1 a costomary confidentiality agreement),

E. To the extent further required, this corporation will (1) cooperate in good faith with
a Regulated Holder m order to avoid the Regulated Holder being deemed {o be in control of this
corporation or any SUCCEssor OF acquiring corporation or entity {as “control” is used for purposes
of the BHCA) as 3 result of any arrangements with any Regulated Holder, (6) avoid any
circuinsiances under which the Regulated Holder would not be permitted to hold all or a portion
of its shares of Series B-1 Preferred Stock, any shares of capital stock of this corporation issuable
upon conversion thereof, or any security of {w) this corporation, (X) any successor thereto, (y) any
acquiring corporation or (7} any entity the securities of which have been issued i respect of or
exchange for any such shares of Series B-1 Preferred Stock or such capital stock, then-held by the
Regulated Holder under the relevant banking laws, regulations and agency inferpretations and
guidance and (i) take commercially reasonable efforts to provide that any security of this
corporation or of any successor or acquiring corporation or entity issued 10 a Regulated Holder in
any transaction to which this corporation is a party coniains terms and characteristics that comply
with any regulatory requirements applicable to the Regulated Holder.

F. In the event of any conflict with any provision of this Certificate of Incorporation,
the terms of this Article X1 shall prevail,

ARTICLE X1V,

Unless the corporation consents in writing to the selection of an alternative forum, the
Court of Chancery of the State of Delaware shall be the sole and exclosive forum for {A) any
derivative action or proceeding asserting a claim on behalf of the corporation, (B} any action or
proceeding asserting a claim of breach of a fiduciary duty owed by any current or former director,
officer, employee or agent of the corporation to the corporation or the corporation’s stockholders.
{C) any action or proceeding asserting a claim against the corporation arising pursaant {0 any
provision of the General Corporation Law or the Certificate of Incorporation or Bylaws, (D) any
action or proceeding asserting a claim 4s to which the General Corporation Law confers
jurisdiction upon the Court of Chancery of the State of Delaware, or (E) any action or proceeding
asserting a claim governed by the internal affairs doctrine, in cach case subject to said Court of
Chancery having personal jurisdiction over the indispensable parties named as defendants therein,

THIRD: The foregoing amendment and restatement was approved by the holders of the
equisite number of shares of said corporation in accordance with Section 228 of the General
Corporation Law,

FOURTH: That said Eleventh Amended and Restated Certificate of Incorporation, which
restates and integrates and further amends the provisions of this corporation’s Tenth Amended and
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Restated Certificate of Incorporation, has been duly adopted m accordance with Sections 242 and
245 of the General Corporation Law,
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IN WITNESS WHEREQF, this Eleventh Amended and Bestated Certificate of
Incorporation has been executed by a duly authorized officer of this corporation on this 14th day
of June, 2021,

JAND, IRC.

/s/ Meil Blumenthal
Neil Blumenthal, President

SIGNATURE PAGE TO ELEVENTH AMENDED AND RESTATED CERTIFICATE OF
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