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Case 19-11563-KBO  Doc 77" TH~= 7nieinn P t1 #0721 Date Filed: 12/18/2019

IN THE UNITED STATES BANKRUPTCY COURT
FOR THE DISTRICT OF BELAWARE

__________________________________________________________ X

In re: : Chapter 11

EMERGE ENERGY SERVICES LP, eral., . Case No. 19-11563 (KBO)
Debtors. » Jointly Administered

____________________________________________________________ % Re: Docket Ne. 682

FINDINGS OF FACT, CONCLUSIONS OF LAW AND ORDER
CONFIRMING THE SECOND AMENDED JOINT PLAN OF
REORGANIZATION FOR EMERGE ENERGY SERVICES LP ANDITS
AFFHLIATE DEBTORS UNDER CHAPTER 11 OF THE BANKRUPTCY CODE

The First Amended Joint Plan of Reorganization for Emerge Energy Services LP and its
Affitiate Debtors Under Chapter 11 of the Bankruptcy Code, dated September 11, 2019 {Docket
No. 362} (as amended, modified or supplemented, including by the Subsequent Plan Modifications
(as defined below), the “Plan”)’, having been filed with the Bankruptcy Court (the “Court™) by
the above-captioned debiors and debtors-in-possession {(each a “Debtor” and, collectively, the
“Debtors™); and the Disclosure Statement for the First Amended Joint Plan of Reorganization for
Emerge Energy Services LP and its Affiliate Debtors under Chapter 11 of the Bankruptcy Code,

dated September 11, 2019 [Docket No. 363] (the “Disclosure Statement”) having been filed with

this Court; and the Disclosure Statement and the Ballots having been approved, and transmitted to

! The Debtors in these cases, along with the last four digits of each Debtor’s federal tax identification
number, are: Emerge Energy Services LP (2937), Emerge Energy Services GP LLC (4683), Emerge Encrgy
Services Operating LLC (2511), Superior Silica Sands LLC (9889), and Emerge Energy Services Finance
Covporation (9875). The Debtors’ address is 3600 Clearfork Main Street, Suite 400, Fort Worth, Texas
76109.

> AH capitalized terms used but not otherwise defined herein shall have the meanings ascribed to them in
the Plan.

RO RN R
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Case 19-11563-KBO Doc 721 Filed 12/18/19 Page 2 of 53

Holders of Claims, pursuant to that certain Order {1} Approving ihe Disclosure Statement, (11}
Establishing the Voting Record Date, Voting Deadline and Other Dates, (III} Approving
Procedures for Soliciting, Receiving and Tabulating Votes on the Plan and for Filing Objeciions
To The Plan, (IV) Approving the Manner and Forms of Notice and Other Related Documents, (V)
Approving Procedures for Assumption of Contracis and Leases and Form and Manner of
Assumption Notice, and (Vi) Granting Related Relief, entered by this Court on September 11, 2019

[Docket No. 361} (the “Disclosure Statement Order”); and the Plan Supplement having been

filed on October 4, 2019 [Docket No. 436} {the “Plan _Supplement”); and the second Plan

Supplement having been filed on November 12, 2019 [Docket No. 632]; and the Declaration of
Michael Pagque of Kurtzman Carson Consultants LLC Regarding the Solicitation and Tabulation
of Ballots Cast on First Amended Joint Plan of Reorganization for Emerge Energy Services LP

and its Affiliate Debiors having been filed with this Court on October 23, 2019 [Docket No. 542}

(the “VYeoting Report”); and the Debtors having filed their Memorandum of Law in Support of

Confirmation of the First Amended Joint Plan Of Reorganization For Emerge Energy Services LP
And Its Affiliate Debtors Under Chapter 11 Of The Bankrupicy Code, on October 24, 2019 [Docket

No. 546] (the “Ceonfirmation Memorandum”); and the Declaration of Bryan Gaston in Support

of Confirmation of the First Amended Joint Plan of Reorganization for Emerge Energy Services
LP and its Affiliate Debtors Under Chapter 11 of the Bankrupicy Code, having been filed with this

Court prior to the Confirmation Hearing [Docket No. 559] (the “Gaston Declaration”); and the

Declaration of William Transier in Support of Confirmation of the First Amended Joint Plan of
Reorganization for Emerge Energy Services LP and its Affiliate Debiors Under Chapter 11 of the

Bankruptcy Code, having been filed with this Court prior to the Confirmation Hearing [Docket

US-DOCRTT0818428.23
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Case 19-11563-KBO Doc 721 Filed 12/18/19 Page 3 of 53

No. 561} (the “Trapsier Declaration”); the Declaration of Adam Dunayer in Support of

Confirmation of the First Amended Joint Plan of Reorganization for Emerge Energy Services LP
and its Affiliate Debtors Under Chapter 11 of the Bankruptcy Code, having been filed with this

Cowrt prior to the Confirmation Hearing {Docket No. 563} (the “Dunaver Beclaration”); the

Supplemental Declaration of Bryan Gaston in Support of Confirmation of the Second Amended
Joint Plan of Reorganization for Emerge Energy Services LP and its Affiliate Debiors Under
Chapter 11 of the Bankruptcy Code having been filed with this Couort on November 5, 2019

Docket No. 612] (the “Supplemental Gaston Declaration”); and the hearing to consider the

Confirmation of the Plan having been held before this Court on October 30, 2019, November 4,
2019, November 6, 2019, November 7, 2019, and November 13, 2019 (the “Confirmation
Hearing”) after due and sufficient notice was given to Holders of Claims against, and Hquity
Interests in, the Debtors and other parties-in-interest in accordance with the Disclosure Statement

Order, title 11 of the United States Code (the “Bankruptcv Ceode’), the Federal Rules of

Bankruptey Procedure (the “Bankrupicy Rules”) and the local bankruptey rules of this Court {the

“Local Rules”), in each case as established by the affidavits of service, mailing and/or publication

filed with this Court prior to the Confirmation Hearing {collectively, the "Notice Affidavits™);’

and this Court having issued that certain ruling and order on December 35, 2019 [Docket Nos. 671

and 672] (collectively, the “Conlirmation Opinion™), which sustained the objections of certain

parties to the third party release provisions of the Plan and denied conlirmation of the Plan oo that
basis, and the Plan being subsequently modified by the Modified Second Amended Joint Plarn of

Reorganization for Emerge Energy Services LP and its Affiliate Debiors Under Chapter 11 of the

* The Notice Affidavits are located at Docket Nos. 364, 380, 530, 572, 591, 619, and 641.

a3

US-DOCRTT0818428.23
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Case 19-11563-KBO Doc 721 Filed 12/18/19 Page 4 of 53

Bankruptcy Code, filed at Docket No. 682, on December 10, 2019, and attached hereto as Exhibit
1 (without Exhibits or Plan Schedules), and a redline showing the modifications to the Plan filed
at Docket No. 633, on December 10, 2019, such redline being attached hereto as HExhibit 2 (such

plan modifications, the “Subseguent Plan Msdilications”), which resolved all objections that

were sustained by this Court in the Confirmation Opinion; and upon all of the proceedings held
before this Court and after full consideration of: (1) each of the objections to the Confirmation of
the Plan filed with this Court and not subsequently resolved, withdrawn, settled or deerned moot
(the “Objections”); (i1) the Plan Supplement; (i1t) the Confirmation Memorandum; (iv) the Voting
Report; (v} testimony proffered or presented at the Confirmation Hearing, (vi) the declarations
and/or affidavits filed with this Court; and (vii) all other cvidence proffered or adduced at,
memoranda and objections filed in connection with and arguments of counsel made at, the

Confirmation Hearing; and afiler due deliberation thereon; and good cause appearing therefor;

T I5s HEREBY FOUND AND DETERMINED THAT:

A Findings and Conclusions. The determinations, findings, judgments, decrees,

orders and conclusions sct forth in this order (the “Confirmation Order”). in the Confirmation

Opinion and in the record of the Counfirmation Hearing constitute this Court’s findings of {act and
conclusions of law pursuant to Bankruptcy Rale 7052, made applicable to this proceeding pursuant
to Bankruptcy Rule 9014, To the extent any of the following findings of fact constituie a
conclusion of law, it is adopted as such. To the cxtent any of the following conclusions of law
constitutes a finding of fact, it 1s adopted as such.

B Chapter 11 Petition. On July 15, 2019 (the “Petition Date™), each of the Debtors

filed a voluntary petition for relief under chapter 11 of the Bankruptcy Code with this Court

US-DOCRTT0818428.23
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Case 19-11563-KBO Doc 721 Filed 12/18/19 Page 5 of 53

{the “Chapter 11 Cases”). By order of this Court, the Chapter 11 Cases have been consolidated

for procedural purposes only and are being jointly administered pursuant to Bankruptey Rule 1015
[Docket No. 54]. Since the Petition Date, the Debtors have operated their businesses and managed
their properties as debtors-in-possession pursuant to sections 1107(a) and 1108 of the Bankrupicy
Code. No trustee or examiner has been appointed in these Chapter 11 Cases. On July 31, 2019,
the United States Trustee (the “U.S, Trustee”) appointed an official committee of unsecured
creditors pursuant to section 1102 of the Bankruptcy Code (the “Commitiee”).

C. Exclusive Jurisdiction: Venue: Core Proceeding (28 U.S.C. &§& 157(b¥2)

and 1334(a)). This Court has jurisdiction over the Chapter 11 Cases pursuant to 28 U.S.C. §§ 157
and 1334, Venue is proper pursuant to 28 U.S.C. §§ 1408 and 1409 and continues to be proper
during these Chapter 11 Cases. The Confirmation of the Plan 1s a core proceeding under 28 U.5.C.
§ 157(b)(2) upon which this Court may issue a {inal order, and confirmation of a plan by this Coust
is a constitutional exercise of the jurisdiction conferred by Congress on this Court. This Court has
subject matter jurisdiction over this matter pursuant to 28 U.5.C. § 1334, This Court has exclusive
jurisdiction to determine whether the Plan complies with the applicable provisions of the
Bankruptcy Code and should be confirmed.

D. Solicitation of Votes. Votes for acceptance or rejection of the Plan were solicited

in good faith and in compliance with sections 1125 and 1126 of the Bankruptcy Code, Bankruptey
Rules 3017 and 3018 and all other applicable provisions of the Bankruptcy Code, the Bankrupicy
Rules, the Local Rules, and all other applicable rules, laws and regulations. Al procedures used
to distribute Ballots to the applicable Holders of Claims and to tabulate the Ballots were fair and

reasonable and conducted in accordance with the Disclosure Statement Order and the applicable

US-DOCRTT0818428.23
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Case 19-11563-KBO Doc 721 Filed 12/18/19 Page 6 of 53

provisions of the Bankruptcy Code, the Bankruptcy Rules, the Local Rules, and all other applicable
rules, laws, and regulations.

E. Notice of Confirmation Hearing. The Debtors have given proper and sufficient

notice of the Confirmation Hearing as required by Bankruptcy Rule 3017(d). Due, adequate and
sufficient notice of the Confirmation Hearing, along with the deadlines for voting on or filing
objections to the Plan, has been given to all known Holders of Claims and Equity Interests
substantially in accordance with the procedures set forth in the Disclosure Statement Order.
The Disclosure Statement, Plan, Ballots, and Disclosure Statement Order were transmitted and
served in compliance with the Disclosure Statement Order and the applicable provisions of the
Bankruptcy Code, the Bankruptey Rules, the Local Rules, and all other applicable rules, laws, and
regulations. Such transmittal and service were adequate and sufficient under the circumstances,
and no further notice is or shall be required.

F. Subsequent Plan Modifications. Adequate and sufficient notice of the Subsequent

Plan Modifications has been given and no other or further notice is or shall be required and such
Subsequent Plan Modifications are approved in {ull.

G. Burden of Proof. The Debtors, as the proponents of the Plan, have met their burden

of proving the satisfaction of the elements of sections 1129(a) and (b) of the Bankruptcy Code by
a preponderance of the evidence. Further, each witness who testified on behalf of the Debtors at
or in connection with the Confirmation Hearing was credible, reliable and qualified to testily as to
the topics addressed in his or her testimony.

H. Plan Compliance with Bankruptcy Code (11 U.S.C. 8§ 1129ay1)). The Plan

complies with the applicable provisions of the Bankruptey Code, thereby satisfying section

US-DOCRTT0818428.23
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Case 19-11563-KBO Doc 721 Filed 12/18/19 Page 7 of 53

1129¢a)(1} of the Bankruptcy Code, including, without limitation, sections 1122 and 1123 of the
Bankruptcy Code.

(1 Proper Classification (11 U.5.C. 88 1122 & 11231y, In addition to
Admuinistrative Claims, DIP Credit Agreement Claims, and Priority Tax Claims, which
need not be classified, the Plan designates ten Classes of Claims and Equity Interests, based
on the differences in the legal nature or priority of such Claims and Equity Interests. The
Claims and Equity Interests placed in each Class are substantially similar to the other
Claims or Equity Interests, as the case may be, in each such Class. Valid business, factual
and legal reasons exist for scparately classifying the various Classes of Claims and Equity
Interests created onder the Plan, and such Classes are proper and the creation of such
Classes does not unfairly discrirminate between or among helders of Claims or Hquily
Interests. Thus, the Plan satisfies sections 1122 and 1123(a){(1) of the Bankruptcy Code.

(2) Specify Unimpaired Classes (11 U.S.C. § 1123(a¥2). The Plan specifies
that Other Priority Claims (Class 1}, Other Secured Claims (Class 2), Secured Tax Claims
(Class 3), Prepetition Credit Agreement Claims (Class 4), Intercompany Claims (Class 7)
and Old Affiliate Equity Interests (Class 10) are Unimpaired under the Plan, thereby
satisfying section 1123(a)2) of the Bankruptcy Code (collectively, the “Unimpaired
Classes™).

{3} Specify Treatment of Impaived Classes (11 U.S.C. § 1123(a)3)). The Plan
designates Prepetition Notes Claims (Class 5}, General Unsecured Claims (Class 6), Old
Emerge GP Equity Interests (Class 8), and Old Emerge LP Equity Interests (Class 9) as
Impaired and specifies the treatment of the Claims and the Equity Interests in those Classes,
thereby satisfying section 1123{a)(3) of the Bankruptcy Code.

{4) No Discrimination Within Classes (11 U.S.C. § 1123(a)4)). The Plan
provides for the same treatiment by the Debtors for each Claim or Equity Interest in each
respective Class unless the Holder of a particular Claim or Equity Interest has agreed to a
less favorable treatment of such Claim or Equity Interest, thereby satisfying section
1123(a)4) of the Bankruptcy Code.

{5) Implementation of Plan (11 U.S.C. 8§ 1123(3)(5)). The Plan and the various
documents and agreements set forth in the Plan Supplement provide adequate and proper
means for implementation of the Plan, thereby satisfying section 1123(a)}(5) of the
Bankraptey Code.

{6} Non-Voting Equity Securities {11 U.S.C. § 1123(a)(6)). The Plan provides
that the certificate of incorporation of each of the Reorganized Debtors shall prohibit the
issuance of non-voting equity securities to the extent required by section 1123(a)(6} of the
Bankruptey Code, thereby satisfying section 1123{a)(6) of the Bankrupicy Code.

US-DOCRTT0818428.23
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Case 19-11563-KBO Doc 721 Filed 12/18/19 Page 8 of 53

{7} Selection _of Directors and Officers (11 US.C. §§ 1123(a)7) and

Reorganized Debtors were identificd by the Debtors at or prior to the Confirmation
Hearing. Pursuant to section 1129(a)(3) of the Bankruptcy Code, the Debtors disclosed, at
or prior to the Confirmation Hearing, the identity and affiliations of those Persons proposed
to serve on the initial boards of directors or as officers of each of the New General Partner
and/or Reorganized Debtors, and, to the extent such Person is an insider other than by
virtue of being a director or an officer, the nature of any compensation for such Person.
The directors and officers of the New General Pariner and/or Reorganized Debtors were
selected in a manner consistent with the interests of creditors and with public policy,
thereby satisfying section 1123(a)(7) of the Bankruptcy Code.

(8) Additional Plan Provisions (11 US.C. § 1123(b)). The Plan contains
certain provisions that may be construed as permissive, but are not required for
Confirmation under the Baokrupicy Code. These discretionary provisions comply with
section 1123(b) of the Bankruptey Code, are appropriate, in the best interests of the Debtors
and their Estates and are not inconsistent with the applicable provisions of the Bankraptcy
Code, oclading, without limitation, provisions for (1) the assumption or rejection of
executory contracts and unexpired leases; (i) the Reorganized Debtors’ retention of certain
Litigation Claims that the Debtors had or had power to assert immediately prior to the
Effective Date, whether directly or derivatively; and (iii) releases and exculpation of
various Persons and entities.

{9) Identification of Plan (Bankruptcy Rule 3016(a)). The Plan is dated and
identifies the entities submitting it, thereby satisfying Bankruptcy Rule 3016(a). The filing
of the Disclosure Statement with the Clerk of this Court satisfied Bankruptcy Rule 3016(a).

L The Debtors’ Complhiance with Bankroptey Code (11 US.C. 8 112932, The

Debtors have complied with the applicable provisions of the Bankraptcy Code, thereby satisfving
section 1129(a}2) of the Bankruptcy Code. Specifically:

(1) The Debtors are proper debtors under section 109 of the Bankruptey Code
and proper proponents of the Plan under section 1121{a) of the Bankruptcy Code.

(2} The Debtors have complied with the applicable provisions of the
Bankruptey Code, including, without lunitation, sections 1125 and 1126, except as
otherwise provided or permitted by orders of this Court.

(3) The Debtors have complied with the applicable provisions of the
Bankruptcy Code, the Bankruptcy Rules, the Local Rules, and the Disclosure Statement
Order 1n transmutting the Plan, the Disclosure Statement, the Ballots and related documents
and notices and in soliciting and tabulating votes on the Plan.
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J. Plan Proposed in Good Faith (11 U.S.C. § 1129(a)(3)). The Debtors have proposed

the Plan in good faith and not by any means forbidden by law, thereby satisfying section 1129(a)(3)
of the Bankrupicy Code. In determining that the Plan has been proposed in good faith, this Court
has examined the totality of the circumstances surrounding the {iling of the Chapter 11 Cases, the
Plan itself (and the Plan Supplement} and the formulation and Confirmation of the Plan. The good
faith of each of the Debtors, the Prepetition Credit Agreement Agent, the Prepetition Credit
Agreement Lenders, the Prepetition Noteholders, and the Prepetition Notes Agent {(and each of
their respective Related Persons) is evident from the facts and records of the Chapter 11 Cases, the
Disclosure Statement and the hearing thereon, the record of the Confirmation Hearing and other
proceedings held in the Chapter 11 Cases. The Debtors, the Prepetition Credit Agreement Agent,
the Prepetition Credit Agreement Lenders, the Prepetition Noteholders, and the Prepetition Notes
Agent {(and each of their respective Related Persons) have negotiated the Plan (and the Plan
Supplement) and participated in the Plan {and Plan Supplement) formulation process at arm’s
length and in good faith. The Plan itself and the process leading to its formulation provide
independent evidence of good {aith of the Debtors, the Prepetition Credit Agreement Agend, the
Prepetition Credit Agreement Lenders, the Prepetition Noteholders, and the Prepetition Notes
Agent {(and each of their respective Related Persons) that negotiated the Plan, served the public
interest, and assured fair treatment of holders of Claims and Equity Interests. Consistent with the
overriding purpose of the Baokrupicy Code, the Chapter 11 Cases were filed, and the Plan was
proposed, with the legitimate and honest purpose of reorganizing the Debtors and maximizing the

value of the Debtors’ assets.
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K. Pavments for Services or Costs and Expenses (11 U.S.C. § 112%ay4)). Any

payment made or to be made by the Debtors or Reorganized Debtors, as applicable, for services
or for costs and expenses in or in convection with the Chapter 11 Cases, or 1o connection with the
Plan and incident to the Chapter 11 Cases requiring approval, has been approved by, or s subject
to the approval of, this Court as rcasonable, thereby satisfving section 1129(a)(4) of the
Bankruptey Code.

I. Directors, Officers and Insiders (11 US.C. & 1129a¥5)). The Debiors have

complied with section 1129(a)5) of the Bankruptcy Code. The identity and affiliations of the
Persons proposed to serve as the initial directors and officers of the New General Partner and/or
Reorganized Debtors after Confirmation of the Plan have been fully disclosed to the extent such
information is available. The appointment to, or continuance in, sach offices of such persons is
consistent with the interests of Holders of Claims against and Equity Interests in the Debtors and
with public policy. To the extent available, the identity of any insider that will be employed or
retained by the New General Partner and/or Reorganized Debtors and the nature of such insider’s
compensation bave also been fully disclosed.

M. No Rate Changes (11 U.S.C. & 1129(a)(6)). The Debtors are not subject to any

governmental regulatory commission with jurisdiction, after Confirmation of the Plan, over the
rates of the Debtors. Thus, section 1129(a)(6) of the Bankruptcy Code is not applicable in the
Chapter 11 Cases.

M. Best Interests of Creditors Test (11 UKS.C. & 11290 7)), The Plan satisfies section

1129(a)}(7) of the Bankruptcy Code. The liquidation analysis set forth in Exhibit D to the

Disclosure Statement, the modified liquidation analysis set forth in Exhibit B to the Supplemental

10
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(Gaston Declaration, and other evidence proffered or adduced at the Confirmation Hearing {a) are
reasonable, persuasive, and credible; (b) utilize rcasonable and appropriate mcthodologies and
assumptions; {¢) have not been controverted by other evidence; and (d) establish that each Holder
of a Claim or Equity Interest in an Impaired Class either (i) bas accepted the Plan or (1) will receive
or retain under the Plan, on account of such Claim or Equity Interest, property of a value, as of the
Effective Date of the Plan, that is not less than the amount that it would recetve if the Debtors were
liguidated under Chapter 7 of the Bankrupicy Code on such date.

0. Agcceptance by Certain Classes (11 US.C. § 1129(a)(8})). Section 1129(a)}(8) of the

Bankruptcy Code requires that each class of claims or interests must either accept a plan or be
unimpaired under a plan. The Holders of Other Priority Claims (Class 1), Other Secured Claims
(Class 2), Secured Tax Claims (Class 3), Prepetition Credit Agreement Claims (Class 4),
Intercompany Claims (Class 7) and Old Affiliate Equity Interests (Class 1) are Unimpaired and,
thus, under section 1126(f) of the Bankruptcy Code, are conclusively presumed to have accepted
the Plan. The Holders of Prepetition Notes Claims (Class 5) have voted to accept the Plan in
accordance with section 1126(c) of the Bankruptcy Code. The Holders of General Unsecured
Claims (Class 6) have voted to reject the Plan in accordance with section 1126 of the Bankruptcy
Code. The Holders of Old Emerge GP Equity Interests (Class 8) and Old Emerge LP Equity
Interests (Class 9) are deemed to have rejected the Plan pursuant to section 1126(g) of the
Bankrupicy Code. Although section 1129(a)(8) of the Baokruptcy Code is not satisflied with
respect to rejecting Classes 6, 8, and 9, the Plan may nevertheless be confirmed because the Plan
satisfies section 1129(b} of the Bankruptcy Code with respect to such rejecting Classes. Article

IV.E of the Plan contemplates the non-consensual Confirmation of the Plan.

i1
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P. Treatment of Administrative Claims, DIP Credit Agreement Claims, and Priority

Tax Claims (11 U.S.C. § 1129%a)9)). The treatment of Allowed Administrative Claims under

Article HLA of the Plaon and the treatment of DIP Credit Agreement Claims voder Agticle ILB of
the Plan satisfies the requirements of section 1129(2)(9)}{(A) and (B} of the Baokruptcy Code, and
the treatment of Allowed Priority Tax Claims under Agticle H.C of the Plan satisfies the
requircments of scction 1129@)9)C) and 1129y 9(D) of the Bankruptcy Code, thereby
satis{ying section 1129(a)(9) of the Bavkrupicy Code.

0. Agcceptance by At Least One Impaired Class of Claims (11 U.5.C. § 1129(a)(10)).

The Prepetition Notes Claims (Class 5) is an Impaired Class of Claims that has voted to accept the
Plan in accordance with section 1126{c) of the Bankruptcy Code, determined without including
any acceptance of the Plan by “insiders,” thereby satisfying section 1129(a)(10) of the Bankruptcy
Code.

R. Feasibility (11 UL.5.C. § 112%a)(11y). The evidence proffered or adduced at or

prior to the Confirmation Hearing, including the financial projections sct forth in Exhibit € to the
Disclosure Statement, the Confirmation Memorandum, the Dunayer Declaration, and the Voling
Report, (i) is reasonable, persuasive, and credible, (1) utilizes reasonable and appropriate
methodologies and assumptions, (iii} has not been controverted by other evidence, and
(iv) cstablishes that the Plan is feasible and that there is a reasonable prospect of the Reorganized
Debtors being able to meet their [inancial obligations under the Plan with respect to operating their
businesses in the ordinary course, and that Confirmation of the Plan 1s not likely to be followed by
the hiquidation or the need for further {inancial reorganization of the Reorganized Debtors or any

successor to the Reorganized Debtors, thereby satisfying the requirements of section 1129(a)(11)

iz
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of the Bankruptcy Code.

S. Pavment of Fees (11 U.S5.C. § 1129(a)(12)). All fees payable under 28 US.C. §
1930 have been paid or will be paid pursuant to Article X1LB of the Plan, thereby satisfying section
1129(a)(12) of the Bankruptcy Code.

T. No Retiree Benefits (11 U.S.C. § 1129%@a)x13)). The Debtors do not have

obligations to pay retirec benefits and, therefore, section 1129(a)(13) of the Bankruptcy Code, to
the extent such section is applicable to the Debtors, is satisfied.

. Non-Applicability of Certain Sections (11 U.S.C. &8 11290 14). (15). and (16)).

The Debtors do not owe any domestic support obligations, are not individuals, and are not
nonprofit corporations, and thus sections 1129(a)(14), 1129(a)(15) and 1129a)(16) of the
Bankrupicy Code do not apply to the Chapter 11 Cases.

V. No Unfair Discrimination: Fair and Baguitable (A1 U.5.C. § 1128(b)). The Holders

of General Unsecured Claims (Class §) have voted to reject the Plan and the Holders of Old
Emerge GP Equity Interests (Class 8) and Old Emerge LP Equity Interests (Class 9) are deemed

to have rejected the Plan (collectively, the “Rejecting Classes™). The evidence proffered or

adduced at the Confirmation Hearing (1) is reasonable, persuasive, and credible, (i1} utilizes
reasonable and appropriate methodologies and assumptions, (iil) has not been controverted by
other evidence, and (iv) establishes that the Plan does not discriminate unfairly, and is fair and
equitable, with respect to the Rejecting Classes, as required by sections 1129(b)(1) and (b)(2) of
the Bankruptcy Code, because no Holder of any interest that is junior to the Claims and Equity
Interests represented by the respective Rejecting Class will receive or retain any property under

the Plan on account of such junior interest, and no Holder of a Claim in a Class senior to the

i3
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Rejecting Classes 1s receiving more than 100% recovery on account of its Claim. Thus, the Plan
may be confirmed notwithstanding the rejection of the Plan by the Rejecting Classes.

W. Only Oupe Plan (11 U.S.C. § 1129(cy). Other than the Plan (including previous

versions thereof), no other plan has been filed for the Debtors in the Chapter 11 Cases, and the

Plan thereby satisfies the requirements of section 1129(c) of the Bankruptcy Code.

X. Principal Purpose of Plan (11 U.S.C. § 1129(d}}). The principal purpose of the Plan
is not the avoidance of taxes or the avoidance of the application of Section 5 of the Securities Act
of 1933 (1S U.8.C. § 77e).

Y. Small Business Case (11 U.S.C. § 112%(e}). None of these Chapter 11 Cases is a

“small business case,” as that term is defined in the Bankruptcy Code. and, accordingly, section
1129(e) of the Bankrupicy Code is jnapplicable.

£ Good Faith Solicitation (11 U.5.C. § 1125¢e)). The evidence proffered or adduced

at the Confirmation Hearing (i} is reasonable, persuasive and credible, (i1} wtilizes reasonable and
appropriate methodologies and assumptions, {1ii) has not been controverted by other evidence,
{(iv) establishes that the Debtors, the Reorganized Debtors and each of their respective Related
Persous have, as applicable, (a) solicited acceptances or rejections of the Plan in good faith and in
compliance with the applicable provisions of the Bankruptcy Code, including without limitation,
sections 1125 and 1126 of the Bankruptcy Code, the Bankruptcy Rules, the Local Rules, and any
applicable non-bankruptey law, rule or regulation governing the adequacy of disclosure in
connection with such solicitation and (b) participated in good faith and in compliance with the
applicable provisions of the Bankruptcy Code and any applicable non-bankrupicy law, rule or

regulation in the offer and issuance of any securitics under the Plan, and (v) establishes that the

i4
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Diebtors, the Reorganized Debtors and each of their respective Related Persons will, as applicable,
continue to act in good faith if they consurnmate the Plan and the agreements, scttlements,
transactions and transfers contermplated thereby, and take all other actions authorized by this
Confirmation Order. Accordingly, each of the {oregoing Persons is entitled to and, pursuant to
paragraph 39 of this Confirmation Order, granted the {ull protections afforded by section 1125(e)
of the Bankruptcy Code.

AA. Satisfaction of Conlirmation Requirements. Based on the foregoing, all other

pleadings, documents, exhibits, statements, declarations, and affidavits filed in connection with
Confirmation of the Plan and all evidence and arguments made, proffered or adduced at the
Confirmation Hearing, the Plan satisfies the requirements for confirmation sct forth in section 1129
of the Baokrupicy Code.

BB. Implementation of Other Necessarv Documents and Agreements. All documents

and agreements necessary or advisable to implement or camry out the Plan, the Restructuring
Transactions and the other transactions contemplated by the Restructuring Documents (including
the Plan Supplement) are essential elements of the Plan and entry into and consammation of the
transactions contemplated by each such document and agreement is in the best interests of the
Diebtors, their Estates and holders of Claims and Equity Interests, and shall be valid, binding and
enforceable in accordance with their respective terms and conditions. The Debtors have exercised
reasonable business judgment in determining which documenis and agreements to enter into and
have provided sufficient and adequate notice of such documents and agreements. The lerms and
conditions of such documents and agreements have been negotiated in good faith, at arm’s length,

arc fair and reasonable and are reaffirmed and approved. The Deblors and the Reorganized

i5
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Debtors, as applicable, are authorized, without any further notice to or action, order or approval of
this Court, to finalize, execute and deliver all agreements, documents, instruments and certificates
relating thereto and perform their obligations thereunder in accordance with the Plan,

CC. Retention_of Jurisdiction. Upon the Effective Date, this Court shall retain

jurisdiction over the matters arising in, and under, and related to, the Chapter 11 Cases, as set forth
in Article X1 of the Plan and as conternplated herein.

DI Classification Takes Into Account Subordination Rights. The classification and

manner of satisfying all Claims and Equity Interests under the Plan takes into consideration all
contractual, legal and equitable rights, including subordination and turnover rights, whether arising
under general principles of equitable subordination, section 510 of the Bankruptcy Code, or
otherwise, that a Holder of a Claim or Equity Interest may have against other Holders of a Claim
or Equity Interest with respect to any distribution made pursuant to the Plan.

EE.  Additional Findings Regarding Releases. The releases provided by the Debtors

pursuant to Article X.B.1 of the Plan (i) represent a sound exercise of the Debtors’ business
judgment; (11) were negotiated 1o good faith and at arros” length; and (1) formed an essential part
of the agreement among the Persons participating in the negotiation and formulation of the Plan.
The third-party releases provided pursuant to Article X.B.2 of the Plan, as modified by the
Subsequent Plan Modifications, are being given only by those partics who have consented to
provide such releases.

NOW THEREFORE, IT IS HEREBY ORDERED, ADJUDGED AND DECREED
THAT:

1. Confirmation of the Plan. All requirements for Confirmation of the Plan have been

i6
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satisfied. The Plan is approved and confirmed in its entirety under section 1129 of the Bankruptcy
Code. Each of the terms and conditions of the Plan and the exhibits and schedules thereto,
inclading, without limitation, the Plan Supplement, are an integral part of the Plan. The Plan
complies with all applicable provisions of the Baokruptcy Code, the Bankruptcy Rules, and the
Local Rules. The Plan, as modified by the Subsequent Plan Modifications, is deemed accepted by
all creditors who have previously accepted the Plan and such acceptances cannot be withdrawn,
and the Debtors are not required to prepare or distribute a new disclosure statement with respect
to the Subsequent Plan Modifications.

2. Obiections. All Objections to Confirmation of the Plan that have not been resolved,
withdrawn, watved, or settled and all reservations of rights included therein, are overruled on the
merits and {or the reasons set forth on the record at the Conflirmation Hearing, except as expressly
provided in the Confirmation Opinion, and all withdrawn objections are deemed withdrawn with
prejudice. Notwithstanding the foregoing, the rights and objections of any party that properly
Filed and served an objection to its applicable Cure Claim Amount (or that is otherwise identified
on BExhibit C to the Debtors’ confirmation brief) are reserved with respect to such Cure Claim
Amount, and such Cure Claim Amount dispute shall be treated 1n accordance with paragraph 22(b)
of this Confirmation Order.

3. Provisions of Plan Nonseverable and Mutually Dependent. The provisions of the

Plan are (i) non-severable and mutually dependent; (i1) valid and enforceable pursuant to their
terms; and (i11) integral to the Plan, and may not be deleted or modified except n accordance with
Article X11.D of the Plan.

4, Plan Classification Controlling. The classification of Claims and Equity Interests
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for purposes of the distributions to be made under the Plan shall be governed solely by the terms
of the Plan. The classifications set forth on the Ballots tendered to or returned by the Debtors’
creditors in connection with voting on the Plan (i) were set forth on the Ballots solely for purposes
of voting to accept or reject the Plan, (11) do not necessarily represent, and in no event shall be
deemed to modify or otherwise affect, the actual classification of such Claims or Equity Interests
under the Plan for distribution purposes, (iit) may not be relied upon by any creditor or interest
holder as representing the actual classification of such Claims or Equity Interests under the Plan
for distribution or any other purpose {other than for evidencing the vote of such party on the Plan},
and (iv) shall not be binding on the Debtors, the Reorganized Debtors or holders of Claims or
Eguity Interests for purposes other than voting on the Plan.

3. Distributions are Fair. The distribution of Cash and applicable Plan Securities and

Documents to the Holders of Allowed Claims are fair and for reasonably equivalent value.

6. Binding Effect. Pursuant to section 1141 of the Bankruptcy Code and the other
applicable provisions of the Bankruptcy Code, effective as of the Effective Date and without
birmiting or altering Article 3. H of the Plan, the provisions of the Plan (including the exhibits and
schedules to, and all documents and agreements executed pursuant to or in connection with, the
Plan) and this Confirmation Order shall be binding on (i) the Debtors and the Reorganized Debtors,
(1) all Holders of Claims against and Equity Interests in the Debtors, whether or not Impaired
under the Plan and whether or not such Holders have accepted or rejected the Plan or affirmoatively
voted to reject the Plan, (111) each Person or Entity receiving, retaining or otherwise acquiring
property under the Plan, and (iv) any non-Debtor party to an Executory Contract or Unexpired

Lease with the Debtors.
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7. Corporate Existence.

{a} Subject to the Restructuring Transactions permitted by paragraph 15 of this
Confirmation Order, alter the Effective Date, the Reorganized Debtors (other than Emerge GP)
shall continue to exist as separate legal entities o accordance with the applicable law in the
respective jurisdiction in which they are incorporated or formed and pursuant to their respective
certificates or articles of incorporation and by-laws, or other applicable organizational documents,
in etfect immediately prior to the Effective Date, except to the extent such certificates or articles
of incorporation and by-laws, or other applicable organizational documents, are amended, restated
or otherwise modified under the Plan, and to the extent that such documents are amended, such
documents are deemed to be amended pursuant to the Plan and require no further action or approval
(other than any requisite filings required vnder applicable state, provincial or federal law).
Notwithstanding anything to the contrary herein, the Claums against a pasticular Debtor or
Reorganized Debtor shall remain the obligations solely of such Debtor or Reorganized Debtor and
shall not become obligations of any other Debtor or Reorganized Debtor solely by virtue of the
Plan or the Chapter 11 Cases.

(b} As soon as reasonably practicable after the Effective Date, Hmerge GP shall
wind-down and dissolve in accordance with applicable law; provided that, the Debtors shall
establish a wind-down reserve to effectuate, and pay the fees, costs, and expenses incurred in
connection with, such wind-down and dissolution in an aggregate amount not to exceed $125,000

(the “Wind-Down Reserve”) without the consent of the Majority Noteholders in their sole

discretion.

{c) On the Effective Date, Emerge GP shall voluntarily withdraw (and, {or the
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avoidance of doubt, shall be deemed to have withdrawn) as the general partner of Reorganized
Emerge LP and shall in its place elect {(and, for the avoidance of doubt, shall be deemed to have
elected) the New General Partner as the general partner of Reorganized Emerge LP.

8. Vesting of Assets in the Reoreanirzed Debtors Free and Clear of Liens and Claums.

Except as otherwise expressly provided in the Plan, this Confirmation Order, or any Restructuring
Document, pursuant to sections 1123(a)(5), 1123(b)3), 1141(b) and (¢) and other applicable
provisions of the Bankruptcy Code, on and after the Effective Date, all property and assets of the
Estates of the Debtors, including all claims, rights, and Litigation Claims of the Debtors, and any
other assets or property acquired by the Debtors or the Reorganized Debtors during the Chapter
11 Cases or under or in connection with the Plan (other than the Carve Out Reserve and Rejected
Contracts), shall vest in the Reorganized Deblors {ree and clear of all Claims, Liens, charges, and
other encumbrances, subject to the Restructuring Transactions and Liens which survive the
occurrence of the Effective Date as described in Agticle HI of the Plan (including, without
limitation, each Prepetition Credit Agreement Lien and other Liens that secure the Exit Facility
Loans. On and after the Effective Date, the Reorganized Debtors may (i) operate their respective
businesses, {ii) use, acquire, and dispose of their respective property and (i1} compromise or settle
any Claims, in each case without notice to, supervision of or approval by this Court and free and
clear of any restrictions of the Bankruptey Code, the Bankruptey Rules, or the Local Rules, other
than restrictions expressly imposed by the Plan or this Confirmation Order,

9, Exit Facility Loan Documents.

{a} On the Effective Date, the Debiors and the Reorganized Debtors, as

applicable, shall be authorized to cxecute and deliver, and to consummate the transactions
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contemplated by, the Exit Facility Loan Documents, in ecach case in form and substance acceptable
to the Special Restructuring Committee and the Majority Noteholders in the manner sct forth in
the Restructuring Support Agreement and without {urther notice {o or order of the Bankruptcy
Cowrt, act or action under applicable law, regulation, order, or rule or the vote, consent,
authorization or approval of any Person or Entity {other than as expressly required by the Exit
Facility Loan Documents). On the Effective Date, the Exit Facility Loan Documents shall
constitute legal, valid, binding and authorized 1ndebtedness and obligations of the Reorganized
Debtors {other than Emerge GP), enforceable in accordance with their respective terms and such
indebtedness and obligations shall not be, and shall not be deemed to be, enjoined or subject to
discharge, impairment, release or avoidance under the Plan, this Confirmation Order or on account
of the Confirmation or Consummation of the Plan.

(b} On the Effective Date, the Prepetition Credit Agreement Liens shall secure
the Exit Facility Loans pursuant to the terms of this Confirmation Order and the Plan and any and
all additional liens and security interests to be granted in accordance with the Exit Facility Loan
Docurnents (a) shall be legal, binding. and enforceable liens on, and security inferests in, the
collateral granted thereunder in accordance with the terms of the Exit Facility Loan Documents,
{b) shall be deemed automatically attached and perfected on the Effective Date, subject only to
such liens and security interests as may be permitted under the Exit Facility Loan Documents,
{c) shall not be subject to avoidance, recharacterization, or subordination (including equitable
subordination) {or any purposes whatsoever and shall not coustitute preferential transfers,
frandulent conveyances, or other voidable transfers under the Bankruptcy Code or any applicable

non-bankruptcy law, and {(d) shall, for the avoidance of doubt, secure the Exit Facility Loans in an
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amount up to the Maximum Commitment Amount (as defined in Exhibit 2 to the Plan
Supplement;.

(c) The Reorganized Debtors and the entities granted such hiens and security
interests are authorized to make all filings and recordings, and to obtain all governmental approvals
and consents necessary to establish, attach, and perfect such liens and security interests under the
provisions of the applicable state, provincial, federal, or other law (whether domestic or {oreign)
that would be applicable in the absence of the Plan and this Confirmation Order (it being
understood that perfection shall occur automatically by virtue of the entry of this Confirmation
Order and the occurrence of the Effective Date, and any such filings, recordings, approvals, and
consents shall not be required), and will thereafter cooperate to make all other filings and
recordings that otherwise would be necessary under applicable law to give notice of such licns and
security interests to third parties. To the extent that any Holder of a Secured Claim that has been
satisfied or discharged in full pursuant to the Plan, or any agent for such Holder, has filed or
recorded publicly any liens and/or security interests to secure such Holder’s Secured Claim, then
as soon as practicable on or after the Effective Date, such Holder (or the agent for such Holder)
shall take any and all steps reasonably requested by the Debtors, the Reorganized Debtors, or the
Exit Facility Agent that are necessary to release and/or extinguish such liens and security interests
{or, in the case of the Prepetition Credit Agreement Liens, to assign or transfer such licns and
security inferests to the Exit Facility Agent on behalf of the Exit Facility Lenders).

10. No Discharee or Release of Prepetition Credit Agreement Claums or Liens.

Notwithstanding anything in the Plan or this Confirmation Order to the contrary, (i} pursuant to

section 1141{d)(4) of the Bankruptcy Code, the Debtors and Reorganized Debtors are deemed to
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have waived discharge or release of the Prepetition Credit Agreement Claims which shall instead
secure the Exit Facility Loans and (it) all property and assets of the Estates of the Debtors,
inclading, without Himitation, all claims, rights and Litigation Clairos of the Debtors and any
property and assets acquired by the Debtors or the Reorganized Debtors during the Chapter 11
Cases or under or in connection with the Plan, shall {x) remain encumbered by and subject to the
Prepetition Credit Agreement Liens (including as to priority). and (y) shall become encumbered
by other Liens granted under the Exit Facility Loan Documents, which shall, 1o each case and as
of the Effective Date, secure the Exit Facility Loans and all other indebtedness and obligations of
the Reorganized Debtors under and to the extent set forth in the Exit Facility Loan Documents,
and such Liens (i) shall be and hereby are ratified. reaffirmed as valid, enforceable, and not
avoidable, and deemed granted by the Reorganized Debtors, and (i1) shall not be, and shall not be
deemed to be, impaired, discharged or released by the Plan, this Confirmation Order or on account
of the Confirmation or Consummation of the Plan.

It New GP/LP Equity Interests. On the Effective Date, subject to the terms and

conditions of the Restructuring Transactions, the New General Partoer and Reorganized Emerge
LP shall issue the New GP/LP Eguity Interests, as applicable, pursnant to the Plan and/or the
Amended/New Organizational Documents, as applicable. Except as otherwise expressly provided
in the Restructuring Documents, the New General Partner and Reorganized Emerge LP shall not
be obligated to register the New GP/LP Equity Interests under the Securities Act or to list such
Equity Interests for public trading on any securities exchange. Distributions of the New GP/LP
Eguity Interests may be made by delivery or book-entry transfer thereof by the applicable

Distribution Agent in accordance with the Plan and the Amended/New Organizational Documents.
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Upon the Effective Date, after giving effect to the transactions contemplated by the Plan and this
Confirmation Order, the authorized capital stock or other equity securitics of the New General
Pariner and Reorganized Emerge LP shall be that number of interests or units of New GP/LP
Equity Interests as may be designated in the Amended/New Organizational Documents. On and
as of the Effective Date, all of the Holders of New GP/LP Equity Interests shall be bound by the
terms and conditions of the Amended/New Organizational Documents, without the need for
execution by such Holder. The Amended/New Organizational Documents shall be binding on all
Persous receiving, and all Holders of, the New GP/LP Equity Interests (and their respective
successors and assigns), whether such interest is received or to be received on or after the Effective
Date.

12. New_ Management Incentive Plan. The New General Pariner may adopt and

implement the New Management Incentive Plan, whose terms and conditions, including recipients,
individual awards and vesting periods, shall be determined by the New Board. For the avoidance
of doubt, nothing in this Order or the Plan approves the New Management Incentive Plan.

13. Dissolution of Committee. On and as of the Effective Date and notwithstanding

any term or provision to the contrary in this Counfirmation Order, the Committee shall dissolve
automatically and its members shall be discharged from all rights. duties and responsibilities
arising from, or related to, the Chapter 11 Cases. The Reorganized Debtors shall not be responsible
for paying any fees, costs, or expenses incurred by the members, professionals, or advisors to any
Committee aflter the Effective Date, provided that the Committee’s professionals may be
reimbursed for allowed fees incurred after the Effective Date in connection with the preparation

of final fee applications; provided. however, for the avoidance of doubt, the Reorganized Debtors
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shall not be responsible for paying any fees, costs, or expenses incurred after the Effective Date in
connection with the prosecution of such Commitiee professionals’ fee applications.

14. Release of Liens and Claims. To the fullest extent provided under section 1141(c)

and other applicable provisions of the Bankruptcy Code, except as otherwise provided in this

Confirmation Order, the Plan {including, without limitation, Articles Hi., V.F and V.G thereof) or

in any contract, instrument, release or other agreement or document entered into or delivered in
connection with the Plan, on the Effective Date and concurrently with the applicable distributions
made pursuant to Article VII of the Plan, all Liens, Claims, mortgages, deeds of trust, or other
security interests against the assets or property of the Debtors or the Estates shall be fully released,
canceled, terminated, extinguished and discharged, in each case without further notice to or order
of this Court, act or action under applicable law, regulation, order, or rule or the vote, consent,
authorization or approval of any Entity. This release, termination, extinguishment and discharge
is necessary to implement the Plan and is appropriate, fair, equitable and reasonable and in the best
interest of the Debtors and their Estates. The filing of this Confirmation Order with any federal,
state, or local agency or department shall constitute good and sufficient evidence of, but shall not
be required to effect, the termination of such Liens, Claims and other interests to the extent
provided in the immediately preceding sentence. Any Person or Entity holding such Liens, Claims
or interests shall, pursuant to section 1142 of the Bankruptcy Code, promptly execute and deliver
to the Reorganized Debtors such instruments of termunation, release, satisfaction and/or
assignment (in recordable form) as may be reasonably requested by the Reorganized Debtors.

15. Restructuring Transactions. On the Effective Date, the applicable Debtors or

Reorganized Debtors are anthorized to consummate the Restructuring Transactions described in
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Article V.B of the Plan, subject to the terms and conditions set forth therein, in this Confirmation
Order and in the Restructuring Documents.

i6. Disinibutions Exemnt from Securities Laws.

{a) On and after the Effective Date, the Debtors and the Reorganized Debtors,
as applicable, are authorized to and shall provide or issue, as applicable, the Plan Securities and
Documents, in each case in form and substance acceptable to the Special Restructuring Commitiee
and the Majority Noteholders in the manner set forth in the Restructuring Support Agreement, and
without further notice to or order of this Court, act or action under applicable law, regulation,
order, or rule or the vote, consent, authorization or approval of any Entity.

(b} The offer, distribution and issuance, as applicable, of the Plan Securities
and Documents under the Plan shall be exempt {rom registration and prospectas delivery
requirements under applicable securities laws (inclnding Section 5 of the Securities Act or any
similar state or local law requiring the registration and/or the delivery of a prospectus for offer or
sale of a security or registration or licensing of an issuer of a security) pursuant to section 1145(a)
of the Banlkrupicy Code and/or other applicable exemptions. An offering of Plan Securities
provided in reliance on the exemption from registration under the Securities Act pursuant to
section 1145(a) of the Bankruptcy Code may be sold without registration to the extent permitted
under section 1145 of the Bankruptcy Code and is deemed to be a public offering, and such Plan
Securities may be resold without registration to the extent permitted under section 1145 of the
Bankruptcy Code. All New GP/LP Equity Interests issued to Holders of Allowed Claims on
account of their respective Claims may be issued without registration under the Securities Act or

any similar federal, state, or local law in reliance on section 1145(a) of the Bankruptey Code.
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17. Discharee of the Debtors.

{a) To the fullest extent provided under section 1141(d}(1)XA) and other
applicable provisions of the Bankruptey Code, except as otherwise expressly provided by the Plan

(including, withowt hmitation, Article V.E and V.F of the Plan} or this Confirmation Order,

effective as of the Effective Date, all consideration distributed under the Plan shall be in exchange
for, and in complete satisfaction, discharge, and release of, all Claims, Equity Interests and Causes
of Action of any kind or nature whatsoever against the Debtors or any of thetr respective assets or
properties, including any interest accrued on such Claims or Equity Interests {rom and afier the
Petition Date, and regardless of whether any property shall have been abandoned by order of the
Bankruptcy Court, distributed or retained pursuant to the Plan on account of such Claims, Equity
Interests or Canses of Action,

(b) Except as otherwise expressly provided by the Plan (including, without

limitation, Article V.E and V.F of the Plan) or this Confirmation Order, upon the Effective Date,

the Debtors and their Estates shall be deemed discharged and released under and to the fullest
extent provided under sections 324 and 1141(d){(1)(A) and other applicable provisions of the
Bankruptcy Code from any and all Claims of any kind or nature whatsoever, including, but not
limited to, demands and liabilities that arose before the Confirmation Date, and all debts of the
kind specified in sections 502(g), 502(h), or 502(1) of the Bankruptcy Code. Such discharge shall
void any judgment obtained against the Debtors or the Reorganized Debtors at any time, to the
extent that such judgment relates to a discharged Claim.

{c) Except as otherwise expressly provided by the Plan (including, without

timitation, Article V.E and V.F of the Plan) or this Confirmation Order, upon the Effective Date:

b3
4
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(1) the rights afforded by the Plan and the treatment of all Claims and Eguity Interests shall be in
exchange for and in complete satisfaction, discharge, and release of all Claims and Equity Interests
of any natore whatsoever, including any interest accrued on such Claims from and after the Petition
Date, against the Debtors or any of their respective assets, property, or Estates; (1) all Claiums and
Equity Interests shall be satisfied, discharged, and released in full, and each of the Debtor’s Hability
with respect thereto shall be extinguished completely without further notice or action; and (1) all
Entities shall be precluded from asserting against the Deblors, the Estates, the Reorganized
Debtors, each of their respective successors and assigns, and each of their respective assets and
properties, any such Claims or Equity Interests, whether based upon any documents, instruments
or any act or omission, transaction, or other activity of any kind or nature that occurred prior to the
BEffective Date or otherwise.

18. Releases and Exculpation. The releases and exculpation provisions contained in

the Plan, including, but not limited to, those provided in Article X of the Plan, are hereby
authorized, approved and binding on all Persons and Entities described therein.

19, Injunctions. The injunctions contained in the Plan, including, but not limited to,
those provided in Article X.&G of the Plan, are hereby authorized, approved and binding on ali
Persons and Entities described therein. Except as otherwise expressly provided in the Plan or this
Confirmation Order, from and after the Effective Date, all Persons and Entities are, to the fullest
extent provided under section 524 and other applicable provisions of the Bankrupicy Code,
permanently enjoined from (i) commencing or continuing, in any manner or in any place, any suit,
action or other proceeding, (ii) enforcing, attaching, collecting, or recovering in any manner any

judgment, award, decree, or order, (i11) creating, perfecting, or enforcing any Lien or encumbrance,
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{1v) asserting a setoff (except to the extent such setoff was exercised prior o the Petition Date) (or
right of subrogation of any kind, or (v) commencing or continuing in any manner any action or
other proceeding of any kind, 1o each case on account of or with respect to any Claim, demand,
liabnlity, obligation, debt, right, Cause of Action, Equity Interest, or remedy released or to be
released, exculpated or to be excuipated, settled or to be settled or discharged or to be discharged
pursuant to the Plan or this Confirmation Order against any Person or Entity so rcleased,
discharged, or exculpated (or the property or estate of any Person or Entity so released, discharged.
or exculpated). All injunctions or stays provided {or in the Chapter 11 Cases under sections 105
or 362 of the Bankruptcy Code, or otherwise, and in existence on the Confirmation Date, shall
remain in full force and effect until the Effective Date.

20. D&O Insurance & Indemnity. The terms and provisions of the Plan set forth in

Article VLE (D&O Liability Insurance Policies) and Article VLF (Indemnification Provisions) are
hereby approved in full. The Debtors are further authorized to take such actions, and to execute
and deliver such documents, as may be rcasonably necessary or appropriate to implement,
maintain, cause the inception or binding of, satisfy any terms or conditions of, or otherwise secure
for the insureds the benefits of any “tail”, “runoff” or extended reporting period coverage in
relation to any such D&O Liability Insurance Policies, without further notice to or order of this
Court or approval or consent of any Person or Entity.

21. Contracts and Leases Generallv.

{a)y The Debtors have exercised reasonable business judgment in determining
whether {0 assume or reject each of the Executory Contracts and Unexpired Leases as set forth

within the Plan, the Plan Supplement, this Confirmation Order or otherwise. All Executory
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Contracts and Unexpired Leases of the Debtors are hereby rejected by the Debtors in accordance
with, and subject to, the provisions and requirernents of, sections 365(a) and 1123(b)}2) of the
Bankrupicy Code, with such rejection effective as of, and subject to the occurrence of, the Effective
Date, except for those Executory Contracts and Unexpired Leases that (1) have been assumed or
rejected by the Debtors by prior order of the Bankruptcy Court; (ii} previously expired or
terminated pursuant to its own terms or by agreement of the parties thercto; (iii) are the subject of
a motion to assume filed by the Debtors pending on the Effective Date; (3v) are identified by the
Debtors {with the consent of the Majority Noteholders) for assumption in the Plan Supplement,
which may be amended by the Debtors (with the consent of the Majority Noteholders) to add or
remove Executory Contracts and Unexpired Leases prior to the Effective Date; or (v) are assumed
by the Debtors pursuant to the terms of the Plan (subject to such exclusions, collectively, the

“Reiected Contracts™).

{b) The Debtors have provided sufficient notice to each non-Debtor counter-party
to the Executory Contracts and Unexpired Leases of the assumptions or rejections described in the
Plan or the Plan Supplement. The Debiors have also provided adequate assurances of future
performance, as that term 1s wsed in section 365 of the Bankrupticy Code, with respect to the
assumption of any Executory Contract or Unexpired Lease that is to be assumed pursuant to the
Plan.

{¢cy To the extent any provision in any Executory Contract or Unexpired Lease
assumed or assumed and assigned {(as applicable) pursuant to the Plan (including, without
limitation, any “change of control” provision} prohibits, restricts or conditions, or purports to

prohibit, restrict or condition, or i1s modified, breached or terminated, or deemed modified,
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breached or terminated by, (1) the commencement of these Chapter 11 Cases or the insolvency or
financial condition of any Debtor at any time before the closing of its respective Chapter 11 Case,
(i1) any Debtor’s or any Reorganized Debtor’s assumption or assumption and assignment (as
Consumimation of the Plan, then such provision shall be deemed modified such that the
transactions contemplated by the Plan shall not entitle the non-debtor party thereto to modify or
terminate such Executory Contract or Unexpired Lease or to exercise any other default-related
rights or remedies with respect thereto, and any required consent under any such contract or lease
shall be deemed satisfied by the Confirmation of the Plan. The inclusion or exclusion of a contract
or lease on any schedule or exhibit shall not constitute an admission by any Dcbtor that such
contract ot lease is an Executory Contract or Unexpired Lease or that any Debtor has any hability
thereunder.

{dy Each Executory Contract and Unexpired Lease assumed and/or assigned
pursuant to the Plan shall revest in and be fully enforceable by the applicable Reorganized Debtor
or the applicable assignee 1n accordance with its terms and conditions, except as modified by the
provisions of the Plan, any order of this Court approving its assumption and/or assignment, or
applicable faw.

22. Approval of Assumption of Assumed Contracts.

(a) Court Approval. The Debtors” assumption of the Executory Contracts and

Unexpired Leases that (1) are identified by the Debtors (with the counsent of the Majority
Notecholders) for assumption in the Plan Supplement, which may be amended by the Debtors (with

the consent of the Majority Notcholders) to add or remove Executory Contracts and Unexpired
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Leases prior to the Effective Date, provided that notice of the same is provided to the
counterparties, or (ii} are assumed by the Debtors pursuant to the terms of the Plan (collectively,

39N

the “Assumed Contracts”) is hereby approved pursuant to sections 365(a) and 1123 of the

Bankruptcy Code. The Assumed Contracts shall remain in full force and effect in accordance with
their respective terms and conditions for the benefit of the Reorganized Debtors, notwithstanding
any provision in such Assumed Contract (including, without lirnitation, those described in sections
365(b), (c), {e) and (f} of the Bankruptcy Code} or under applicable non-bavkruptcy law that
purports to (i} terminate, modify, or restrict, or permit the applicable non-Debtor party to
terminate, modify or restrict, such contract or lease or the Debtors’ rights, benefits and privileges
thereunder; or (i) create or impose, or permit the applicable non-Debtor party to create or impose,
any additional duties, obligations, penalties, default rates of inlerest or payments (monetary and
non-monetary) upon any Debtor or Reorganized Debtor, in each case as a resuit of or in connection
with (a} the filing of a petition for relief under Chapter 11 of the Bankrupicy Code by the Debtors;
{(b) the Debtors™ insolvency or financial condition at any time before the Chapter 11 Cases arc
closed; or {¢} the Confirmation or Consummation of the Plan.

(b) Cure Bisputes. Any counterparty to an Assumed Coniract that failed to

object timely to the proposed assumption, proposed assumption and assignment, or cure amount
is hereby deemed to have consented to such matters and is deermed to have forever released and
waived any objection to the proposed assumption, proposed assumption and assigoment, and cure
amount. The amounts, if any, due by the Debtors pursuant to each Assumed Contract that are
required to be paid as cure under section 365 of the Bankruptcy Code shall be satisfied by payment

of such amount in Cash on the Effective Date, or as soon thercafter as is practicable, or on such
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other terms as the parties to such Assumed Contract may otherwise agree in writing. In the event
of a dispute regarding the amount and timing of any curc payments, the Debtors and applicable
non-Debtor parties shall promptly confer alter the Effective Date to atterapt to resolve any such
dispute counsensually without further order of this Court. In the event such dispute cannot be
resolved consensually by the applicable parties, then the Reorganized Debtors shall, within thirty
(30} days after the Effective Date, file a notice of dispute with this Court (and promptly serve such
notice on the applicable counter-party) and such dispute shall be set for a status conference at the
next scheduled omnibus hearing in these Chapter 11 Cases, with subsequent evidentiary hearings
to be established by this Court as and if necessary. The payments, if any, or other actions, if any,
that this Court determines the Debtors are required to pay or otherwise perform to assume the
applicable Assumed Contract pursuant to section 365(b)(1) of the Bankruptcy Code shall be
promptly paid or undertaken as required by Final Order resolving the applicable dispute. If an
objection to the proposed cure amount is sustained by Final Order of this Court, the Debtors or
Reorganized Debtors, as applicable, in their sole option, may clect to reject such Hxecutory
Countract or Unexpired Lease in lien of assuming or assigring it by filing written notice thereof
with this Court, and serving such notice on the applicable counter-party, within ten (10} days of
the entry of such Final Order.

{¢) Full Release and Satisfaction of Claims. Subject to any cure claims Filed

with respect thereto, assumption or assurnption and assignment of any Assumed Contract pursuant
to the Plan shall result in the full release and satisfaction of any Claims or defaults, whether
monetary or nonmonetary, including defaults of provisions restricting the change in control or

ownership interest composition or other bankruptey-related defaunlts, arising under any Assumed
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Contract at any time prior to the effective date of assumption or assumption and assignment, in
each case as provided in section 365 of the Bankruptcy Code.

23. Approval of Rejection of Rejected Countracts. AH of the Rejected Contracts are

rejected by the applicable Debtors and such rejection is hereby approved by this Court pursaant to
sections 365(a) and 1123 of the Bankruptcy Code, with such rejection effective as of, and subject

39N

to the occurrence of, the Effective Date (the “Rejection Date”). Rejection of any Rejected

Countract pursuant to the Plan or otherwise shall not constilule a termination of any preexisting
obligations owed to the Debtors or the Reorganized Debtors, as applicable, under such Rejected
Contract.  All Proofs of Claim with respect to Claims arising {rom or in connection with the
rejection of the Rejected Contracts, if any, must be filed with this Court within thirty (30} days
after service of the Notice of Effective Date in the {orm annexed as Exhibit 3 hereto or of a separate
order of this Court approving such rejection, whichever occurs earlier (such Claims, the

“Rejection Claims”). Any and all Rejection Claims not {iled within such time will, without any

further notice to or action of any Person, be forever barred from assertion against the Debtors or
Reorganized Debtors, their Estates, or property, uvnless otherwise ordered by this Court or provided
for in the Plan. All Rejection Claims shall, as of the Effective Date, be subject to the permanent
injunction set forth in the Plan and this Confirmation Order.

24. Corporate Action

(a) Each of the Debtors and the Reorganized Debtors may take any and all
actions to execute, deliver, File or record such contracts, instruments, releases and other
agreements or documents and take such actions as may be necessary or appropriate to effectuate

and implement the provisions of the Plan, including, without limitation, the issuance and the
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distribution of the securities to be issued pursuant thereto, in each case in form and substance
acceptable to the Special Restructuring Committee and Majority Noteholders in the manner set
forth in the Restructuring Support Agreement and without further notice to or order of this Court,
act or action under applicable law, regulation, order, or rule or any requirement of further action,
vote or other approval or authorization by the unit holders, interest holders, security holders,
officers or directors of the Debtors or the Reorganized Debtors or by any other Person (except for
those expressly requited pursoant to the Plan, this Coufirmation Order, or the Restructuring
Documents).

(b) Prior to, on or after the Effective Date (as appropriate), all matters provided
for pursuant to the Plan that would otherwise require approval of the stockholders, directors,
officers, managers, merbers or pariners of the Debtors (as of prior to the Effective Date) shall be
deemed to have been so approved and shall be in effect prior to, on or after the Effective Date (as
appropriate) pursuant {o applicable law and without any requirement of further action by the
stockholders, directors, officers, managers, members or partners of the Debtors or the Reorganized
Debtors, or the need for any approvals, authorizations, actions or consents of any Person or Entity.

(c) As of the Effective Date, all matters provided for in the Plan involving the
legal or corporate structure of the Debtors or the Reorganized Debtors (including, without
Limitation, the adoption of the Amended/New Organization Documents and similar constituent and
organizational documents, and the selection of managers, directors, managing members and/or
officers for, each of the Reorganized Debtors}, and any legal or corporate action required by the
Debtors or the Reorganized Debtors in connection with the Plan, shall be deemed to have ocecurred

and shall be in full force and effect in all respects, in each case without further notice to or order
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of this Court, act or action under applicable law, regulation, order, or rule or any reguirement of
further action, vote or other approval or anthorization by the stockholders, directors, officers,
managers, members or partners of the Debtors or the Reorganized Debtors or by any other Person
or Entity.

{d) On and after the Effective Date, the appropriate officers of the Debtors and
the Reorganized Debtors are authorized to issue, execute, and deliver, and consummate the
transactions contemplated by, the contracts, agreements, documents, guarantees, pledges,
cousents, securities, certificates, resolutions and instruments contemplated by or described in the
Plan in the name of and on behalf of the Debtors and the Reorganized Debtors, in each case in
form and substance acceptable to the Special Restructuring Committee and the Majority
Noteholders in the maunner set forth 1o the Restructuring Support Agreement, and without further
notice to or order of this Court, act or action under applicable law, regulation, order, or rule or any
requirement of further action, vote or other approval or authorization by any Person or Entity. The
secretary and any assistant secretary of the Debtors and the Reorganized Debtors shall be
authorized to certify or attest to any of the foregoing actions.

25. Authority to Act. Each Debtor and Reorganized Debtor and their respective

officers and directors, are authorized and empowered pursuant to Section 303 of the Delaware
General Corporation Law and other applicable corporation, limited lability company and limited
partnership laws, to take any and all actions necessary or desirable to implement the transactions
contemplated by the Plan and this Confirmation Order, in each case without any requirement of
further vote, consent, approval, authorization or other action by the stockholders, security holders,

officers, directors, partners, managers, members or other applicable owners or notice to, order of,
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or hearing before this Court. Each federal, state, and local (domestic or foreign) governmental
agency or departmment is hereby authorized and directed to accept any and all documents and
instruments oecessary and appropriate to consumumate the Plan and the transactions contemplated
thereby.

26. Exemption From Transfer Taxes. Pursuant to and to the extent set forth in section

1146(a) of the Bankruptcy Code, any issuance, transfer, or exchange of a security, or the making
or delivery of an iostrument of transfer under the Plan, this Conlirmation Order or the
Restracturing Documents shall not be taxed under any law imposing a Stamp or Similar Tax, and
this Court hereby directs the appropriate federal, state or local (domestic or foreign) governmental
officials or agents to forgo the collection of any such Stamp or Similar Tax or governmental
assessment and to accept for filing and recordation instrumenis or other documents evidencing
such action or event without the payment of any such Stamp or Similar Tax or governmental
assessment. Such exemption specifically applies, without limitation, to (1) all actions, agreements
and documents necessary to evidence and implement the provisions of, {ransactions contemplated
by and the distributions to be made under the Plan, this Con{lirmation Order or the Restructuring
Documents, (i1) the issuance and distribution of the New GP/LP Equity Interests or Plan Securities
and Documents, and (iii) the attachment, perfection, maintenance, or creation of security interests
or any Lien as contemplated by the Plan or the Restructuring Docuoments.

27. Bar Date for Administrative Claims. Except as otherwise provided herein, in the

Plan, or under section S03(b}(1 (D) of the Bankruptcy Code, unless previously Filed or paid,
requests for payment of Administrative Claims must be Filed with this Court and served on the

Reorganized Debtors pursuant to the procedures specified in the notice of the occurrence of the
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Effective Date of the Plan, substantially in the form attached hereto as Exhubit 3 (the “Netice of

Effective Date’), by no later than the Business Day which is thirty (30) days after service of notice
of the Effective Date, or such other date as approved by Final Ovder of this Court {the

“Administrative Claims Bar BDate”); provided that the foregoing shall not apply to either the

Holders of Claims arising under section 503(b)(1}(D) of the Bankruptcy Code or Claims arising
under 28 U.S.C. 1930 to either this Court or the United States Trustee Program. Holders of
Administrative Claims that are required to File and serve a request for payment of such
Administrative Claims that do not File and serve sach a request by the Administrative Claims Bar
Date shall be forever barred, estopped and enjoined {rom asserting such Administrative Claims
against the Debtors or the Reorganized Debtors or their Estates and property and such
Administrative Claims shall be deemed discharged as of the Effective Date without further notice
to or action, order, or approval of this Court. All Administrative Claims shall, as of the Effective
Date, be subject to the permanent injunction set forth in the Plan and this Confirmation Order.
Nothing in this section or Article ILA of the Plan shall limit, alter, or impair the terms and
conditions of the Claims Bar Date Order with vespect to the Claims Bar Date for filing
administrative expense claims arising under section 303(b}9) of the Bankruptcy Code. Any
objections to such requests for payment of Administrative Claims must be Filed with this Court
and served on the Reorganized Debtors and the requesting party by the later of (1) one hundred
twenty (120) days after the Effective Date and (i1) sixty (60) days after the Filing of the applicable
request for payment of Administrative Claims, if applicable, as the same may be modified or

extended from time to time by Final Order of this Court.
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28. Professional Fee Claims.

{a) Professional Fees Bar Date. The Professionals or other Entitics asserting a

Professional Fee Claim for services rendered before the Effective Date must File with this Court
and serve on the Reorganized Debtors and such other Euntities designed by this Confirmation Order
an application for final allowance of such Professional Fee Claim {(each a “Final Fee
Application”) by no later than the Business Day that is forty-five (45) days after the Effective

Date, or such other date as approved by order of this Court (the “Professional Fees Bar Date”);

provided. however, that, subject to Article XILR of the Plan, the Reorganized Debtors shall pay

Professionals in the ordinary course of business for any work performed on and after the Effective
Date, including those fees and expenses incurred by Professionals in connection with the
implementation and consummation of the Plan, in each case without [urther application or notice

to, hearing before or order of this Court; provided, further, that any professional who may receive

compensation or reimbursement of expenses pursuant to that certain Order Authorizing

Emplovment and Payment of Professionals Utilized in the Ordinary Course of Business, entered

by the Bankruptcy Court in the Chapter 11 Cases {Docket No. 196} (the “Ordinary Course

Professionals Order”) may continue to receive such compensation and reimbursement of

expenses from the Debtors and Reorganized Debtors for services rendered before the Effective
Date, without further Court order, pursuant to the Ordinary Course Professionals Order. Each
Holder of an Alowed Professional Fee Claim shall be paid in full in Cash by the Reorganized
Debtors, including from the Carve Out Reserve, within five (5) Business Days after entry of the
order approving such Allowed Professional Fee Claim. The Reorganized Debtors shall not

commingle any funds contained in the Carve Out Reserve and shall use such funds to pay only the
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Professional Fee Claims, as and when allowed by order of this Court. Notwithstanding anything
to the contrary contained in the Plan, the failure of the Carve Out Reserve to satisty in full the
Professional Fee Claims shall not, in any way, operate or be construed as a cap or limitation on the
amount of Professional Fee Claims due and payable by the Reorganized Debtors.

{b) service of Final Fee Applications. All Final Fee Applications of

Professionals shall be filed with this Court and actually served on or prior to the Professional Fees

Bar Date upon the {ollowing parties (collectively, the “Notice Parties”): (1) Emerge Energy

Services LP, 5600 Clearfork Main Street, Suite 400, Fort Worth, Texas 76109 (Attn: Roy Messing
{email: roy.messing @ankura.com)); (ii) Latham & Watkins LLP, 885 Third Avenue, New York,
New York 10022 (Attn: Keith A. Simon, Esq., Hugh K. Murtagh. Esq., and Madeleine C. Parish,
Bsq. (emails: keith.simon@lw.com, hugh.murtagh@lw.com, and roadeleive.parish@lw.com));
(i) Richards, Layton & Finger, P.A., One Roduoey Square, 920 North King Street, Wilmington,
Delaware, 19801 (Attn: John H. Knight, Esq. and Paul N. Heath, Esq. {(emails: knight@rif .com
and heath@rif.com)y; (iv) Weil, Gotshal & Manges LLP, 767 Fifth Avenue, New York, NY
10153- 0119 (At Matt S. Barr, Esq., David Griffiths, Esq., and Candace M. Arthur, Esq. (emails:
matt.barr @ weil.com, david.griffiths@weil.com, and candace.arthar@weil.com)}); (v) Pachulski
Stang Zichl & Jones LLP, 919 North Market Street, Wilmington, Delaware 19801 (Atin: Laura
Davis Jones, Esq. (email: [jones@pszilaw.comy; (vi) Kilpatrick Townsend & Stockton LLP, 1114
Avenne of the Americas, New York, New York 10036 (Attn: Todd C. Meyers, Hsq., David M.
Posner, Esq.,, and Kelly Moynihan, Esq. {(emails: tmeyers@kilpatricktownsend.com,
dposner@kilpatricktownsend.com, and kmoynihan@Kkilpatricktownsend.com}), Kilpatrick

Townsend & Stockton LLP, 700 Louisiana Strect, Suite 4300, Houston, Texas 77002 (Atin:
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Lenard M. Parkins, Esq. (email: Iparkins@kilpairicktownsend.com}), (vil) Potter Anderson &
Corroon LLP, 1313 North Market Street, Sixth Floor, P.O. Box 951, Wilmington, Delaware 19899
(At Jeremy W. Ryan, Esq., Christopher M. Samus, Esq., and D. Ryan Slaugh, Esq. (emails:
ryan@potteranderson.com, csamis@potteranderson.com, and rslaugh@potieranderson.com)}
and (viii) the Office of the U.S. Trustee, 844 King Street, Suite 2207, Lockbox 35, Wilmington,
DE 19801 (Attn: Juliet M. Sarkessian, Esq. (email: Juliet. M. Sarkessian @usdoj.gov)).

{c) Obiections to_and Hearing to Approve Final Fee Applications. Any

objection to any Final Fee Application must be Filed with this Court, and served upon the
applicable Professional and the other Notice Parties, so as to be actually received no later than 4:00
p.m. (prevailing Eastern Time) on the date that is thirty (30) days after the Filing of the applicable

Final Fee Apphication (the “Professional Fees Objection Deadlinge”), with proof of service

thereof filed as and when required by the Local Rules of this Coust. Only those objections made
in writing and timely filed and received by the Professional Fees OUbjection Deadline will be
considered by this Court. If no objection to a Final Fee Application is timely filed and served in
accordance with the procedures set forth herein, then this Court may enter a Final Order approving
such uncontested Final Fee Application without {urther notice and the Debtors or the Reorganized
Debtors, as applicable, may pay the amounts described in such uncontested Final Fee Application
upon the entry of such Final Order (or if any Final Fee Application is the subject of an objection,
the Debtors or the Reorganized Debtors, as applicable, may pay the undisputed amounts described
in such Final Fee Application on an inlerim basis). The hearing to consider approval of the Final
Fee Applications, if necessary, will be held as soon as reasonably practicable after the expiration

of the Professional Fees Objection Deadline and the date of such hearing will be promptly provided
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to the applicable Professional and Notice Parties and posted on the Debtors’ restructuring website.

29, Funding and Use of Carve Out Reserve,

{a) On or before the Effective Date, the Debtors shall fund the Carve Out
Reserve in Cash in accordance with the terms of the Plan and DIP Order.

{b) The Cash contained in the Carve Out Reserve shall be used solely to pay
the obligations and habilities for which such reserve was established, with the Unused Cash
Reserve Amount (if any) being returned to the Reorganized Debtors within three (3) Business
Days after determining the Unused Cash Reserve Amount. The Debtors and the Reorganized
Deebtors, as applicable, shall maintain detailed records of all payments made {rom the Carve Out
Reserve, such that all payments and transactions shall be adequately and promptly documented in,
and readily ascertainable from. their respective books and records.  Afler the Effective Date,
neither the Debtors nor the Reorganized Debtors shall deposit any other funds or property into the
Carve Out Reserve without further order of this Court or otherwise commingle funds in the Carve
Out Reserve. To the extent the Carve Out Reserve is insufficient to pay in {ull in Cash the
obligations and habilities for which such reserve was established, then the Reorganized Debtors
shall, within {ive (5} Business Days after entry of an order approving such applicable obligations
or liabilities, pay such obligations and liabilities from either Cash on hand or by drawing under the
Exit Facility Credit Agreement to the extent of any availability thercunder.

30. Distnibutions Under the Plan. Al distributions under the Plan shall be made in

accordance with Article VI of the Plan.

31. Resolution of Contingent, Unliquidated and Disputed Claims. Except as otherwise

ordered by this Court, any Claim that is not an Allowed Claim as of the Confirmation Date shall
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be determined, resolved, or adjudicated in accordance with the terms of this Confirmation Order
and the Plan, including, without imitation, Article VIII of the Plan.

32. No Distributions Pending Allowance. Notwithstandiog any other provision of the

Plan or this Confirmation Order to the contrary, no payments or distributions of any kind or natare
shall be made with respect to all or any portion of a Disputed Claim unless and until all objections
to such Disputed Claim have been settled, withdrawn, or have been determined by Final Order,
and the Disputed Claim has becoroe an Allowed Claim pursuant to a Final Order,

33. No_Postpetition Interest on Claims. Unless otherwise specifically provided for in

the Plan, this Confirmation Order, or Final Order of this Court, or required by applicable
bankruptcy law (including, without limitation, as required pursuant to section 506(b) or section
511 of the Bankruptcy Code), posipetition interest shall not accrue or be paid on any Claims and
no Holder of a Claim shall be entitled to interest accruing on or after the Petition Date on any
Claim. Notwithstanding the foregoing, postpetition interest on Prepetition Credit Agreement
(Claims shall accrue and be paid in accordance with the terms set forth in the agreement governing
such Claims, including, without hmitation, the Final DIP Order and the Prepetition Credit
Agreement.

34, Reserve for Disputed Claims. The Debtors, the Reorganized Debtors and the

Distribution Agent may. in their respective sole discretion, establish such appropriate reserves for
Disputed Claims in the applicable Class(es) as it determines necessary and appropriate, in each
case with the consent of the Majority Noteholders or as approved by order of this Court.

35. Pavment of Statutory Fees. All fees due and payable pursuant to section 1930 of

Title 28 of the U.5. Code (“Quarterly Fegs”) prior to the Effective Date shall be paid by the
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Deebtors on the Effective Date. The Debtors shall file all quarterly reports that become due prior
to the Effective Date when they become due, in a form reasonably acceptable to the U.S. Trustee.
On and after the Effective Date, the Reorganized Debtors shall pay any and all Quarterly Fees
when due and payable, and shall file with the Bankroptcy Court quarterly reports when they
become due in a form reasonably acceptable to the United States Trustee. Each Debtor and
Reorganized Debtor shall remain obligated to pay Quarterly Fees to the Office of the United States
Trustee uniil the earliest of that particular Debtor’s case being closed, dismissed, or converted to
a case under Chapler 7 of the Bankruptey Code.

36. Pavment of Fees and Expenses of Certain Creditors. The Debtors shall, on and

after the Effective Date and to the extent invoiced, pay (1) the Prepetition Credit Agreement Agent
& Lenders Fees and Expenses, and (i) the Prepetition Noteholders Fees and Expenses (in each
case whether accrued prepetition or postpetition and to the extent not otherwise paid during the
Chapter 11 Cases), without application by any such parties to this Court, and without notice and a
hearing pursuant to section 1129(a)(4) of the Bankruptcy Code or otherwise, provided, however,
that the procedures set forth in paragraph 18(c) of the final DIP Financing Order (Dkt. No. 209)
shall be complied with prior to any such payment. Notwithstanding anything to the contrary in
this Confirmation Order or the Plan, the fees and expenses described in this paragraph and Article

Y. T of the Plan shall not be subject to the Adnunistrative Claims Bar Date or Claims Bar Date.
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37. Old GP/LP Equity Interests: Old Affiliate Equity Interests. On the Effective Date,

the Old GP/LP Equity Interests will be terminated and cancelled without further notice to or order
of this Court, act or action under applicable law, regulation, order, or rule or any requirement of
further action, vote or other approval or authorization by any Person or Euntity. On the Effective
Date, the Old Affiliate Equity Interests shall remain effective and outstanding, and shall be owned
and held by the same applicable Person(s) that held and/or owned such Old Affiliate Equity
Interests imynediately prior (o the Elfective Date. Each Emerge LP Subsidiary shall continue to
be governed by the terms and conditions of its applicable organizational documents as in effect
immediately prior to the Effective Date, except as amended or modified by the Plan or this
Confirmation Order.

38. Notice of Conlumed Plan. In accordance with Baokrupicy Rules 2002(0(7),

2002(k} and 302((c), as soon as reasonably practicable after the Confirmation Date, the Debtors
shall serve a notice of entry of this Confirmation Order, substantially in the form attached hereto

as Exhibit 4 (the “Neotice of Contirmed Plan’) by first-class mail, postage prepaid on all known

creditors, equity security holders, the U.5. Trustee and other parties-in-inierest in these Chapter 11

Cases; provided, however, that such notice need not be given or served under or pursuant to the

Bankruptcy Code, the Bankruptcy Rules, the Local Rules or this Confirmation Order to any Person
or Entity to whom the Debtors mailed a notice of the Confirmation Hearing, but received such
notice returned marked “undeliverable as addressed,” “moved-left no forwarding address” or
“forwarding order expired,” or similar reason, unless the Debtors have been informed in wriling
by such Person or Entity of that Person’s or Entity’s new mailing address. The notice described

herein s adequate and appropriate under the particular circumstances and no other or further notice
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is necessary or required. The Notice of Confirmed Plan shall constitute sufficient notice of the
entry of this Confirmation Order to filing and recording officers and shall be a recordable
strument notwithstanding any contrary provision of applicable non-bankruptcy law.

39. No Liability for Solicitation. Based on the factual findings described in this

Confirmation Order, the Debtors, the Reorganized Debtors and each of their respective Related
Persons are not, and on account of or with respect to the offer, issuance, sale, or purchase of any
security under the Plan, and/or solicitation of votes on the Plan, shall not be, liable at any time for
any violation of any applicable law, rule, or regulation governing the solicitation of acceptances
or rejections of the Plan or the distribution, offer, issuance, sale, or purchase of any securities,
including, without limitation, the applicable Plan Securities and Documents under the Plan. The
Debtors, the Reorganized Debtors and each of their respective Related Persons have solicited votes
on the Plan in good faith and 1o compliance with the applicable provisions of the Bankraptey Code,
the Bankruptcy Rules, the Local Rules and all other applicable rules, laws, and regulations and
are, therefore, entitled to, and arc hereby granted, the protections afforded by section 1125(¢) of
the Bankruptcy Code.

40. Estimation Proceedings and Other Rights. Any and all rights of the Debtors and

Reorganized Debtors under section 502(c) and section 502(e) of the Bankruptcy Code are reserved.

41, Failure to Consummate Plan. If the Confirmation or the Consummation of the Plan

does not occur with respect to one or more of the Debtors, then the Plan shall, with respect to such
applicable Debtor or Debtors, be null and void in all respects upon the {iling of a notice to such
effect by the applicable Debtor, and nothing contained in the Plan, the Disclosure Statement or this

Confirmation Order shall: (i) constituie a waiver or release of any claims by or Claims against or
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Equity Interests in the Debtors; (i1} prejudice in any manner the rights of the Debtors, any Holders
or any other Enfity; (ii1) constitute an Allowance of any Claim or Equity Interest; or (iv) constitute
an admission, acknowledgment, offer or undertaking by the Debtors, any Holders or any other
Entity in any respect.

42. Successors and Assigns. The rights, benefits and obligations of any Person or

Entity named or referred to in the Plan or this Confirmation Order shall be binding on, and shall
inure to the benefit of, any heir, executor, administrator, successor or assign of each sach Person
or Entity.

43. No Successors In Interest. Except as to obligations expressly assumed pursuant to

the Plan, the Reorganized Debtors shall not be deemed to be successors to the Debtors and shall
not assume, nor be deemed to assume, or in any way be responsible for, any successor liability or
stmilar Habiity with respect to the Debtors or the Debtors™ operations that are not expressly
assumed or reinstated in connection with, or expressly provided by, the Plan or this Confirmation
Order.

44, Return of Deposits. Notwithstanding anything to the contrary o the Plan or in an

order previously entered by this Court, all adequate assurance deposits provided by the Debtors to
atility providers pursuant to the Final Order Under 11 U.S.C. §§ 105{(a) and 366 (1} Prohibiting
Utility Companies from Altering or Discontinuing Service on Account of Prepetition Invoices,
(11} Approving Deposit as Adeqguate Assurance of Payment, and (HI) Establishing Procedures for
Resolving Reguests by Utility Companies for Additional Assurance of Payment {Docket No. 195]
shall be returned to the Reorganized Debtors within ten {10) Business Days of the applicable utility

receiving written notice of the occurrence of the Effective Date.
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45. Retention of Jurisdiction. Pursuant to sections 105(a) and 1142 of the Bankrupicy

Code and notwithstanding the entry of this Confirmation Order or the occurrence of the Effective
Date, this Court shall retain exclusive jurisdiction over the Chapter 11 Cases and all Entities with
respect to all matlers arising under or in, or related to, the Chapter 11 Cases, the Debtors, and the
Plan to the fullest extent permitted by law, including, among other things, jurisdiction over the
matters set forth in Article X1 of the Plan. This Court shall retain jurisdiction to hear and determine
all matters arising {rom the oplementation of this Conlirmation Ovder. Notwithstanding the
foregoing or any provision of this Confirmation Order to the contrary, any dispute arising under
or in connection with the Exit Loan Facility shall be dealt with in accordance with the provisions
of the applicable Exit Loan Facility Document.

46. Headings. The headings contained within this Confirmation Ovder are used for the
convenience of the parties and shall not alter or affect the meaning of the text of this Confirmation
Order.

47. Existing Board of Directors. The existing boards of directors and other governing

bodies of the Debtors shall be deemed to have resigned on and as of the Effective Date, 1n each
case without further notice to or order of this Court, act or action under applicable law, regulation,
order, or rule or the vote, consent, authorization or approval of any Person or Entity.

48. References to Plan Provisions. The failure specifically to include or reference any

particalar article, section or provision of the Plan (and the Plan Supplement) or any related
document in this Confirmation Ovder shall not diminish or timpair the effectiveness of such article,
section or provision, it being the intent of this Court that the Plan {(and the exhibits and schedules

thereto) be confirmed in its entirety and any related documents be approved in their entirety and
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incorporated herein by reference.

49, No Admission or Waiver. None of the filing of the Plan. any statement or provision

contained within the Plan or the taking of any action by any Debtor with respect to the Plan (and
Plan Supplement), the Disclosure Statement or Confirmation Order shall be or shall be deemed to
be an admission or wavier of any rights of any Debtor.

50. Confirmation Order Controlling. The provisions of the Plan. any Plan Documents

and of this Confirmation Order shall be construed in a manner consistent with each other so as o

effect the purposes of each; provided, however, that if there is any conflict or inconsistency

between the Plan and/or any Plan Documents on the one hand and this Confirmation Order on the

other that cannot be so reconciled, then, solely to the extent of such inconsistency, the terms of
this Confirmation Order shall control and govern,

51. Immediate Eifectiveness of this Conflirmation Order. Pursuant to Bankruptcy Rule

3020(e), the fourteen (14) day stay of this Confirmation Order imposed thereby is waived and the
Debtors are hereby authorized to consummate the Plan and the transactions contemplated thereby
immediately upon the entry of this Confirmation Order upon the Court’s docket, subject to the
satisfaction or waiver of the conditions set forth 1 Article IX of the Plan.

52. Final Order. This Confirmation Order is a {inal order and the period in which an
appeal thercof must be filed shall commence upon its entry.

53. Miscellaneous/Reservations of Rights.

{(a) Governmental Units. Nothing in this Confirmation Order, the Plan or any

implementing plan documents (collectively, the “Plan Decuments”) discharges, releases,

precludes, or enjoins: {1) any liability to any Governmental Unit that is not a “claim” as defined
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in 11 U.S.C. § 1015y ("Claim™); (2) any Claim of a Governmental Unit arising on or after the
Effective Date; (3) any police or regulatory liability to a Governmental Unit that any Entity would
be subject to as the owner or operator of property after the Elfective Date; or (4) any liability to a
Governmental Untt (including a Claim) on the part of any Person other than the Debtors or the
Reorganized Debtors. Nor shall anything in the Plan Documents: (1) enjoin or otherwise bar a
Governmental Unit from asserting or enforcing, outside this Court, any Hability described in the
preceding senfence; (2) enjoin or allect any Governmental Unit’s setof! rights under federal law
as recognized in section 553 of the Bankruptcy Code, and recoupment rights, and such rights shall
be preserved and are unaffected; (3) divest any tribunal of any jurisdiction it may have under police
or regulatory law to interpret the Plan Documents or to adjudicate any defense asserted under the
Plan Documents; (4) excuse the payment of interest, to the extent not paid in full on the Effective
Date, on administrative expense claims of any Governmental Unit allowed pursuant to the Plan or
the Bankrupicy Code and interest shall accrue at the applicable statutory rate on such claims {rom
the Effective Date; (5) expand the scope of the estimation procedures set forth in Section 502(c)
of the Bankruptcy Code; or (6) be construed as a compromise or settlement of any Claim, Hability,
cause of action or interest of any Governmental Unit. Without limiting the foregoing but for the
avoidance of doubt, nothing in the Plan Documents relieves any Debtor or Reorganized Debtor
from its obligation to comply with the Federal Mine Safety and Health Act of 1977 et seq., and the
rules, regulations, and orders promulgaied thercunder by the Mine Salety and Health
Administration. Distributions on account of monetary penalties arising pre-petition and post-
petition, respectively, and issued by the Mine Safety and Health Administration against the

Debtors shall be made in accordance with the Plan. The Mine Safety and Health Administration’s
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rights and powers to take any action pursuant o its police and regulatory authority, including, but
not limited to, imposing any regulatory conditions on any of the above-described assignments or
transfers are fully preserved, and nothing in the Plan or this Order shall proscribe or constrain the
Mine Safety and Health Administration’s exercise of such police and regulatory power or
authority; provided, however, that the Debtors’ rights under non-bankruptcy law with respect to
this paragraph 53(a) are reserved.

(b) FCC Licenses. No provision in the Plan Documents relieves any Deblor or
Reorganized Debtor from its obligation to comply with the Communications Act of 1934, as
amended, and the rules, regulations, and orders promulgated thereunder by The Federal
Communications Commission (“FCC”). No assignment or transfer of any federal license or
authorization issued by the FCC or trans{er of control of any entity that holds an FCC license or
authorization shall take place prior to the issuance of any FCC regulatory approval for such
assignment or fransfer pursuant to applicable statute or FCC regulations. The FCC’s rights and
powers to take any action pursuant to its regulatory authority, including, but not limited to,
imposing any regulatory conditions on any of the above-described assignments or transfers are
fully preserved, and nothing in the Plan Documents shall proscribe or constrain the FC(’s exercise
of such power or authority; provided, however, that the Debtors’ rights under non-bankruptcy law
with respect to any licenses or aunthorizations issued by the FCC are reserved.

(c) Texas Taxing Authorities. The Texas Taxing Authorities shall retain the

Lieus that secure all amounts ultimately owed on their Claims as well as the state law priority of
those Liens until the Claims are paid in full or Disallowed by order of the Court. In the event that

collateral that secures the Claim of one or more of the Texas Tax Authorities is returned to a
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creditor that is junior to the Texas Taxing Authorities, the Debtors or the Reorganized Debtors (as
applicable) shall first pay all Allowed ad valorem property taxes that are secured by such collateral.

(d) Sunoco. Hmerge Energy Services Operating LLC ("Emerge Operating™),

Emerge LP, Sunoco, LLC (as assignee, the “Buyer”™) and Sunoco LP (the “Buyer Parent

Guarantor”) are parties to that certain Purchase and Sale Agreement, dated June 23, 2015, as
amended and restated by that certain Amended and Restated Purchase and Sale Agreement, dated

August 31, 2016 (the “Purchase Agreement’). whereby Buyer agreed to purchase 100% of

Emerge Operating’s issued and outstanding interests in certain of its subsidiaries. Pursnant to the
Purchase Agreement, the Indemnification General Escrow Account, the Hydrotreater Escrow
Account, and the Pipeline Release Escrow Account were created (each as defined in the Purchase

Agreement and collectively, the “HEscrow Accounts”™) to indemuufy the Buyer for specilied Losses

{as defined and to the extent specified in the Purchase Agreement). Notwithstanding anything in
the Plan or this Confirmation Order to the contrary, (2} the rights of the Debtors and Buyer with
respect to amounts on deposit in the Escrow Accounts shall continue to be governed by the terms
of the Purchase Agreement, and that certain Escrow Agreement entered into by the Buyer, Emerge
Operating and CitiBank, N.A., as escrow agent (the “Lscrow Agent”), as amended by that certain
First Amendment to and Direction Under Escrow Agreement, between Emerge Operating, the

Buyer and the Escrow Agent, dated April 17, 2017 (collectively, the “Escrow Agreement’™); and

{(b) neither the Plan nor this Confirmation Order shall (i) alter or affect the nights of the Debtors or
Buyer to amounts on deposit in the Hscrow Accounts, {11} impose any stay or injunction with
respect to the rights of the Debtors or Buyer to amounts on deposit in the Escrow Accounts; or (iii)

constitute a determination of the rights of the Debtors or the Buyer with respect to amounts on
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deposit in the Escrow Accounts, including, without limitation, the forum provisions. Any
indemnification, and reimbursement obligations of Emerge Operating and Emerge LP owing to
the Buyer under the Purchase Agreement shall be limited to the rights of the Buyer to assert claims
against the amounts on deposit in the Escrow Accounts as governed by the terms of the Purchase
Agreement and the Escrow Agreement. On the Effective Date, proof of claim number 303 filed
by the Buyer shall be deemed withdrawn (without prejudice to the rights to proceed against
amounts on deposit in the Escrow Accounts) without {urther action required by the Buyer, and the
Buyer shall not otherwise seek a distribution in the Chapter 11 Cases on account of such withdrawn
claims except to the extent of rights to assert claims against, and receive distributions of, amounts
on deposit in the Escrow Accounts as governed by the Purchase Agreement and the Escrow
Agreement. Specifically, for the avoidance of any doubt, notwithstanding the confirmation of the

Plan, Sunoco’s and the Debtors™ setoff and recoupment rights, to the extent applicable, are fully

preserved.
Da_ltec_l: December 18th, 2019 53 KAREN B. OWENS
Wilmington, Delaware 53 UNITED STATES BANKRUPTCY JUDGE
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Exhibit 1

Plan of Reorganization
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INTHE UNITED STATES BANKRUPTCY COURT
FOR THE DISTRICT OF DELAWARE

Inve: ) x Chapter 11
EMERGE ENERGY SERVICES LP, er af,, Case No. 19-11563 (KBO)
Debtors.! Jointly Administered
.;

MODIFIED SECOND AMENDED JOINT PLAN OF REORGANIZATION FOR
EMERGE ENERGY SERVICES LP AND ITS AFFILIATE BEBTORS
UNDER CHAPTER 11 OF THE BANKRUPTCY CODE

RICHARDS, LAYTON & FIRNGER, P.A. PATHAM & WATKINSLLP
John H. Kmight (No. 3848) George A. Davis
Paul N. Heath (No. 3704) Keith A. Simon
Zachary 1. Shapiro (No. 5103} Hugh K. Murtagh
Brett M. Haywood (No. 6166} Liza L. Burton
620 North King Street 885 Third Avenue
Wilmington, Delaware 19801 New York, New York 10022
Telephone: (3G2) 6517700 Telephone: (212) 906-1200
Facsimile: (302) 651-7701 Facsimile: (212) 751-4864

Counsel for the Debtors and Debtors-in-Possession

Dated: December 18, 2019

' The Debtors in these cases, along with the last four digits of cach Debtor’s federal tax identification
number, are: Emerge Energy Services LP (2937), Emerge Energy Services GP LLC (4683), Emerge Energy
Services Operating LLC (2511), Superior Silica Sands LLC (9889), and Ernerge Energy Services Finance
Corporation (9875). The Debtors’ address is 5600 Clearfork Main Street, Suite 400, Fort Worth, Texas
76109
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MODIFIED SECOND AMENDED JOINT PLAN OF REORGANIZATION FOR
EMERGE ENERGY SERVICES LP AND ITS AFFILIATE BEBTORS
UNDER CHAPTER 11 OF THE BANKRUPTCY CODE

Emerge Energy Services LP and the other above-captioned debtors and debtors-in-possession {each
a “Debtor” and, collectively, the “Deblors”) jointly propose the following plan of reorganization for the
resofution of the outstanding Clatros (as defined below) against, and Bquity Interests (as defined below) in,
cach of the Debtors. Although proposed jointly for administrative purposes, the Plan constitutes a separate
Plan for each Debtor for the resolution of outstanding Claims against and Eqguity Intevests in each Debtor
pursuant to the Bankmuptey Code (as defined below). The Debtors are the proponents of this Plan within
the meaning of section 1129 of the Bankruptcy Code. Reference is made to the Disclosure Statement (as
such term is defined herein and distributed contemporancously herewith) for a discussion of the Debtors’
history, business, resulis of operations, historical financial information, and projections, and for a summary
and analysis of this Plan, the treatment provided tor herein and certain related matters. There also are other
agreements and documents, which will be filed with the Bankruptcy Court (as defined below), that are
referenced in this Flan or the Disclosure Statement as Exhibits and Plan Schedules. All such Exhibits and
Plan Schedules are incorporated into and are a part of this Plan as if sct forth in full herein. Subject to
certain restrictions and requirernents set forth in 11 U.S.C. § 1127, Fed. R. Bankr. P. 3019 and the terms
and conditions sct forth in this Plan, the Debtors reserve the right to alter, amend, modify, revoke or
withdraw this Plan prior to its substantial consummation.

ARTICLE L

RULES OF INTERPRETATION, COMPUTATION OF TIME,
CONSENT RIGHTS, AND DEFINED TERMS

Al Rules of interpretation; Computation of Time

For purposes hercin: {a) in the appropriate context, cach term, whether stated in the singular or the
plural, shall include both the singular and the plural, and pronouns stated in the masculine, feminine or
neuter gender shall include the masculine, feminine and the neuter gender; {(b) any reference herein 0 a
contract, lease, instrument, release, indenture, or other agreement or document being in a particular form
or on particuiar terms and conditions means that the referenced item shall be substantially m that form or
substantially on those terms and conditions; (¢) except as otherwise provided herein, any reference herein
to an existing or to be Filed contract, lease, instrument, release, indenture, or other agreement or document
shall mean as it may be amended, modified or supplemented from time to time; (d} any reference to an
Entity as a Holder of a Claim or an Equity Interest includes that Entity’s successors and assigns; (e} unless
otherwise specified, all references herein to “Articles,” “Sections,” “Exhibits™ and “Plan Schedules” are
references to Articles, Sections, Exhibits and Plan Schedules hereof or hereto; () unless otherwise stated,
the words “*herein,”” “hereof)” “hereunder” and “‘hereto’” refer to this Plan in its entivety rather than to a
particular portion of this Plan; (g) subject to the provisions of any contract, certificate of incorporation, by-
faw, imstrument, relcase, indenture, or other agreement or document entered into in connection with this
Plan and cxcept as expressly provided in Article XH.C of this Plan, the rights and obligations arising
pursuant to this Plan shall be governed by, and constroed and enforced in accordance with the applicable
federal law, including the Bankruptcy Code and Bankruptey Rules; (h) captions and headings to Articles
and Sections are inserted for convenience of reference ouly and are not intended 10 be a part of or to affect
the interpretation hereof; (i) the rules of construction set forth in section 102 of the Bankrupicy Code shall
apply to this Plan; (j} references to a specific article, section, or subsection of any statute, rule, or regulation
expressly referenced herein shall, unless otherwise specified, include any amendments {0 or sucCessor
provisions of such article, section, or subsection; (k) any term used in capitalized form herein that is not
otherwise defined but that is used in the Bankruptey Code or the Bankraptey Rules shall have the meaning
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assigned to that term in the Bankruptey Code or the Bankruptcy Rules, as the case may be; (1) all references
to docket numbers of documents Filed in the Chapter 11 Cases are references to the docket numbers under
the Bankruptey Court’s CM/ECF systern; (m) references to “shareholders,” “directors,” and/or “officers”
shall alse include “members” and/or “managers,” as applicable, as such terms are defined under the
applicable state limited Liability company laws; and {(n) all references to statutes, regulations, orders, rules
of courts, and the like shall mean as amended from time to time, and as applicable to the Chapter 11 Cases,
unless otherwise stated. Except as otherwise specifically provided in this Plan to the contrary, references
in this Plan to “the Debtors” or to “the Reorganized Debtors” shall mean “the Debtors and the Reorganized
Debtors,” as applicable, to the cxtent the context requires.

Unless otherwise specifically stated herein, the provisions of Bankruptcy Rule 9006(a) shall apply
in computing any period of tirne prescribed or allowed herein. If the date on which a transaction may occur
pursuant to this Plan shall occur on a day that is not a Business Day, then such transaction shall instead
occur on the next succeeding Business Day.

8. Certain Consent Rights

Notwithstanding anything in the Plan to the contrary, any and all consent rights of the Consenting
Creditors set forth in the Restructuring Support Agreement with respect to the form and substance of this
Plan, the Plan Supplement, the Plan Documents, and any other Definitive Document {(as defined in the
Restructuring Support Agreement), including any amendments, restatements, supplements, or other
modifications to such documents, and any consents, waivers, or other deviations under or from any such
documents, shall be incorporated herein by this reference (including to the applicable definitions set forth
herein) and fully enforceable as if stated in full bherein until such time as the Restructuring Support
Agreement 1s terminated in accordance with its terms.

L. Defined Terms

Unless the context otherwise requires, the following terms shall have the following meanings when
uscd in capitalized form herein:

“510(h) Equity Claim” means any Clatm subordinated pursuant to section 510(b) of the Bankruptcy
Code.

“Accrued Professional Compensation” means, with tespect fo a particular Professional, an
Administrative Claim of such Professional for compensation for services rendered or reimbursement of
costs, expenses or other charges incurred on or after the Petition Date and prior to and including the
Effective Date (including, without limitation, rcasonable out-of-pocket cxpenscs of the Committec
Members incurred in discharge of their duties as such).

“Administrative Claim’” means a Claim for costs and expenses of administration of the Chapter 11
Cases that are Allowed vnder sections 503(b), S07(a)2), S07(b), or 1114(e){2} of the Bankmptcy Code,
including, without limitation: (a) any actual and necessary costs and expenses incurred on or after the
Petition Date and through the Effective Date of preserving the Estates and operating the businesses of the
Debtors; (b) Professional Fee Claims and any other compensation for legal, financial, advisory, accounting,
and other services and reimbursement of expenses Allowed by the Bankruptey Court under sections 328,
330, 331 or 503(b) of the Bankruptcy Code to the extent incurred on or after the Petition Date and through
the Effective Date; (¢} DIP Credit Agreement Claims, {¢) Cure Clairmn Amounts, and {e) all fees and charges
assessed against the Hstates under section 1930, chapter 123, of title 28, United States Code.
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“Administrative Claims Bar Date” means the Business Day which is thivty (30} days after the
Effective Date, or such other date as approved by Final Order of the Bankruptcy Court.

“Affiliate” means an “affiliate,” as defined in section 101(2) of the Bankruptcy Code.

“Affiliate Debtor(s)” means, individually or collectively, any Debtor or Debtors other than Emerge
GP or Emerge LP.

“Allowed” means, with respect to a Claim or Equity Interest, an Allowed Claim or Allowed Equity
Interest in a particular Class or category specified. Any reference herein to the allowance of a particuiar
Allowed Claim includes both the secured and unsecured portions of such Claim.

“Allowed Clain” means any Claim that is not a Disputed Claim or a Disallowed Claim and (a) for
which a Proof of Claim has been timely Filed by the applicable Claims Bar Date or deemed timely Filed
under applicable law or by order of the Bankruptcy Court and as to which no objection to allowance thereof
has been timely interposed within the applicable period of time fixed by this Plan, the Bankruptcy Code,
the Bankruptcy Rules or order of the Bankruptey Court; (b) that has been listed by the Debtors in their
Schedules as liquidated in a specified amount and is not disputed or contingent and for which no contrary
Proof of Claim bhas been timely Filed; or (¢} that is expressly Allowed pursuant to the terms of this Plan or
a Final Order of the Bankruptcy Cowrt. The term “Allowed Claim” shall not, for purposes of computing
distributions under this Plan, include interest on such Claim from and after the Petition Date, except as
provided in sections 506(b) or 511 of the Bankruptcy Code or as otherwise expressly set forth in this Plan
or a Final Order of the Bankruptey Court.

“Allowed Claim” means an Allowed Claim of the type described.

“Allowed Equity Interest?” means any Old GP/LP Equity Interest that is not a Disputed Hquity
Interest and {a} as to which no objection to allowance has been timely interposed in accordance with section
502 of the Bankyuptcy Code or such other applicable period of limitation fixed by the Bankruptey Code,
the Bankruptey Rules or the Bankruptey Court, or as to which any objection has been determined by a Final
Order to the extent such objection is determined in favor of the respective holder; or (b) that is expressly
allowed by this Plan.

“Allowed FEquity Interest” yoeans an Allowed Equity Interest of the type described.

“Amended/New Organizational Documents” means, as applicable, the amended and restated or new
applicable organizational documents of the New General Partner and Reorganized Emerge LP Filed with
the Plan Supplement.

“Avoidance Actions” means any and all avoidance, recovery, subordination or similar actions or
remedies that may be brought by and on behalf of the Debtors or their Estates under the Bankiuptey Code
or applicable non-bankruptcy law, including, without limitation, actions or remedies arising under chapter
5 of the Bankruptey Code; provided that Avoidance Action does not include Released and Settied Claims.

“Ballots/Opt-Out Forms” means the ballots and opt-out forms accompanying the Disclosure
Statement, which were approved by the Disclosure Statement Order (modified, as necessary, based upon
the applicable recipicnt in accordance with the Disclosure Statement Order).

“Bankruptcy Code” means title 11 of the United States Code, 11 U.S.C. §§ 101-1332, as amende
from time to time and as applicable to the Chapter 11 Cases.
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“Bankruptcy Court” yeans the United States Bankruptcy Court for the District of Delaware, or any
other court having jurisdiction over the Chapter 11 Cases.

“Bankruptcy Rules” means the Federal Rules of Bankruptey Procedure and the Local Rules of the
Bankruptcy Court, in each case as amended from time to time and as applicabie to the Chapter 11 Cases.

“Beneficial Holder” means, as of the applicable date of determination, a beneficial owner of the
Prepetition Notes or Old Emerge LP Equity Interests as reflected in the records maintained by the
Registered Record Owner or Intermediary Record Owner, as applicable.

“Business Day” means any day, other than a Saturday, Sunday or “legal holiday” (as defined in
Bankruptcy Rule S006(a)).

“Cash” means the legal tender of the United States of America or the equivalent thereof.

“Carve Out Reserve” means the reserve established and maintained by the Reorganized Debtors to
vay in full in Cash the Professional Fee Claims ir red on or prior § : Hffective Date.
ay in full in Cash the Professional Fee Claims incurred on or prior to the Effective Date

“Causes of Action” means any claims, causes of action (including Avoidance Actions), demands,
actions, suits, obligations, liabilities, cross-claims, counterclaims, offsets, or setoffs of any kind or character
whatsoever, in each case whether known or unknown, contingent or non-contingent, matured or unmatured,
suspected or unsuspected, foreseen or unforeseen, direct or indirect, choate or inchoate, existing or hereafter
arising, under statute, in contract, in tort, in law, or in equity, or pursgant to any other theory of law, federal
or state, whether asserted or assertable divectly or derivatively in law or equity or otherwise by way of
claim, counterclaim, cross-claim, third party action, action for indenmity or contribution or otherwise, based
in whole or in part upon any act or omission or other event occurring prior to the Petition Date or during
the course of the Chapter 11 Cases, including through the Effective Date.

“Chapter 11 Case(s)” means (a) when used with reference to a particular Debtor, the case under
chapter 11 of the Bankrupicy Code coromenced by such Debtor in the Bankruptey Court, and (b) when used
with refercence to all Debtors, the cases under chapter 11 of the Bankruptcy Code commenced by the Debtors
in the Bankruptcy Court being jointly administered under Case No. 19-11563 (KBO).

“Claim” means any
Debtor.

claim” (as defined in section 101(5) of the Bankruptcy Code) against any

“Claims Bar Date” maeans the last date for filing a Proof of Claim in these Chapter 11 Cases, as
provided in the Claims Bar Date Order,

“Claims Bar Date Order” means that certain Order Pursuant to Bankvuptcy Rule 3003{c)(3) and
Local Rule 2002-1(e) Estahlishing Bar Dates and Related Procedures for Filing Proofs of Claim (Including
for Administrative Expense Claims Arising Under Section 503(h)(9) of the Bankrupicy Code) and
Approving the Form and Manner of Notice Thereof, entered by the Bankruptcy Couwrt in the Chapter 11
Cases {Docket No. 157), as amended, supplemented or moditfied from time to time.

“Claims Objection Deadline” means, with respect to any Claim, the latest of {a) one bundred eighty
{180 days after the Effective Date; (b} ninety (90) days after the Filing of an applicable Proof of Claim, or
(c) such other date as may be specifically fixed by Final Ovder of the Bankruptcy Court for objecting to
such Claim.

g
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39

“Claims Register” means the official register of Claims maintained by the Voting and Claims

Agent.

“Class” means a category of Holders of Claims or Equity Interests as set forth in Article HI hereof
pursuant to section 1122(a) of the Bankyuptcy Code.

“CM/ECF” means the Bankruptey Court’s Case Management and Electronic Case Filing system.

“Collateral” means any property or interest in property of the Debtors’ Estates that is subject to a
valid and enforceable Lien to secure a Claim.

“Commission” means the U.S. Securities and Exchange Coromission.

“Committee” means any official commitiee of the Debtors appointed by the United States Trustee
in the Chapter 11 Cases pursaant to section 1102 of the Bankruptey Code, if appointed and as reconstitated
from time fo time.

“Committee Members” means the members of the Committee and their respective successors and
assigns.

“Confirmation” means the occurrence of the Confirmation Date, subject to all conditions specified
i Article EX of this Plan having been satisfied or waived pursuant o Article IX of this Plan.

“Confirmation Date” mweans the date on which the clerk of the Bankruptcy Court enters the
Confirmation Order on the docket of the Bankyupicy Court in the Chapter 11 Cases.

“Confirmation Hearing” means the hearing held by the Bankruptey Court pursuvant to scction 1128
of the Bankmptcy Code to consider confurmation of this Plan, as such hearing may be adjourned or
continued from time 1o time.

“Confirmation Order” means the order of the Bankruptcy Court confirming this Plan pursuant o
section 1129 of the Bankruptcy Code.

“Consenting Creditors” means, collectively, the Consenting Prepetition Credit Agreerment Lenders
and the Consenting Prepetition Notcholders.

“Consenting Creditors Professionals” means, collectively, (i) Weil, Gotshal & Manges LLP, as
counsel to the Consenting Creditors, (i) Pachulski, Stang, Zichl & Jones LLP as Delaware counsel to the
Consenting Creditors, and (iil) any other professional retained by the Consenting Creditors during the
Chapter 11 Cases.

“Consenting Equity Holders” means the direct and indirect owners of Emerge GP that are party to
the Restructuring Support Agreement as “Consenting Equity Holders” thersunder.

“Consenting Prepetition Credir Agreement Lenders” means those Holders of the Prepetition Credit
Agreement Claims that are party to the Restructuring Support Agreement as “Consenting Revolving Loan
Lenders” thereunder.

“Consenting Prepetition Noteholders” racans those Holders of the Prepetition Notes that are party
to the Restructuring Support Agreement as “Consenting Noteholders” thereunder,

“Consummation” means the occurrence of the Effective Date.
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“Cure Claim Amount” has the meaning set forth in Article VLB of this Plan.

“D&O Liability Insurance Policies” means all insurance policies (including, without limitation,
any management lability policies, general Hability policies, any errors and omissions policies, and, in each
case, any agreements, documents, or instroments related theveto} issued at any time on or prior to the
Effective Date and providing coverage for Hahility of any Debtor’s directors, managers, and officers, and

l%’ o
including any “tall”, “runoff” or extended reporting period coverage to the extent obtained by the Debtors
in relation to any such insurance policies.
“Debtor{s)” means, individually, any of the above-captioned debtors and debtors-in-possession
and, collectively, all of the above-captioned debtors and debtors-in-possession.

“Debior Release” has the meaning set forth in Article X B hereof.
“Debtor Releasing Parties” has the meaning set forth in Artcle X.B hereof.

“OUP Credit Agreement” means that certain Senior Secured Priming and Superpriority Debior-In-
Possession Credit and Security Agreement, dated as of July 19, 2019, by and among Emerge LP, the Emerge
LP Subsidiaries party thercto, the DIP Credit Agreement Agent, and the DIP Credit Agreement Lenders, as
amended, supplemented, or modified from time to time prior to the Effective Date.

“DIP Credit Agreement Agent” means HPS Investment Partners, LLL, in its capacity as
administrative agent under the DIP Credit Agreement.

“OUP Credit Agreement Claims” means any and all Claims arising from, under or in connection
with the DIP Credit Agreement (including, without limitation, any and all “Obligations™ as defined therein)
or any other DIP Loan Document.

“DIP Credit Agreement Lenders” means the lenders party to the DIP Credit Agreement from time
to time.

“DIP Credit Agreement Liens” rocans the Liens securing the payvment of the DIP Credit Agreement
Claims.

“DIP Loan Documents” means, collectively, the DIP Credit Agreement and the DIP Security
Document.

“DIP Ordey” means that certain Final Order (1) Authorizing the Debtors to (A) Obtain Postpetition
Financing and (B) Use Cash Collateral, (1I} Granting Certain Protections to Prepetition Secured Parties,
(111) Scheduling a Final Hearing, and (1V) Granting Related Relief, entered by the Bankruptcy Court in the
Chapter 11 Cases (Docket No. 209), as such order may be amended, supplemented, or modified from time
to tire.

“DIF Security Document” means the “Security Document” as defined in the DIP Credit Agreement,
in each case as amended, supplemented, or modified from time to time prior to the Effective Date.

“Disallowed” means, with respect to a Claim or Equity Interest, a Disallowed Claim or Disallowed
Equity Interest in a particular Class or category specified.

“Disallowed Claim” means a Claim, or any portion theveof, that (a) has been disallowed by a Final
Order, or (b) (1) is Scheduled at zero, in an unknown amount or as contingent, disputed or unliquidated and
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{i1) as to which the Claims Bar Date bas been established but no Proof of Claim has been tumely Filed or
deemed timely Filed under applicable law or by order of the Bankruptey Court.

“Disallowed Equity Interest” means any Old GP/LP Equity interest that has been disaliowed by
Final Order.

“Disclosure Statement” means that certain Disclosure Statement for First Amended Joint Plan of
Reorganization for Emerge Energy Services LP and its Affiliate Debtors Under Chapter 11 of the
Bankruptcy Code, dated as of September 11, 2019 (as amended, supplemented, or roodified from time to
time) that was approved by the Disclosure Statemnent Order.

“Disclosure Statement Order” means that certain Order (1) Approving the Disclosure Statement,
{11} Establishing the Voting Record Date, Voting Deadline and Other Dates, (1lI) Approving Procedures
for Soliciting, Receiving and Tabulating Votes on the Plan and for Filing Objections to the Plan, (IV)
Approving the Manner and Form of Notice and Other Related Documents, (V) Approving Procedures for
Assumption of Contracts and Leases and Form and Manner of Assumption Notice, and (Vi) Granting
Related Relief, entered by the Bankruptcy Court in the Chapter 11 Cases, as such order may be amended,
supplemented, or modified from time o time.

“Disputed Claim” means any Claim, or any portion thereof, that is not a Disaliowed Claim, that
has not been Allowed pursuant to this Plan or a Final Order of the Bankruptcy Court, and

(a) if a Proof of Claim has been timely Filed by the applicable Claims Bar Date or
deemed timely Filed under applicable law or by order of the Bankruptey Court, such Claim is
designated on such Proof of Claim as unliguidated, contingent or disputed, or in zero or unknown
amount, and has not been resolved by written agreement of the parties or a Final Order of the
Bankruptey Court; or

) if either (1} a Proof of Claim has been timely Filed by the applicable Claims Bar
Date or (2) a Claim has been listed on the Schedules as other than anliquidated, contingent or
disputed, or in zero or unknown amount, a Claim as to which any Debtor or other party in interest
permitted under section 302(a) of the Code to assert an objection has timely filed an objection or
request for estimation in accordance with this Plan, the Bankruptcy Code, the Bankruptcy Rules,
and any orders of the Bankzuptcy Court or tor which such time period to object or file a request for
estimation has not yet expired as of the applicable date of determination, in each case which
objection, request for estimation or dispute has not been withdrawn, overruled or determined by a
Final Order; or

{c) that is the subject of an objection or request for estimation Filed in the Bankmuptey
Court and which such objection or vequest for estimation has not been withdrawn, resolved or
overruled by Final Order of the Bankruptcy Court.

“Dispured Equity Interest” means an Bquity Interest, or any portion thereof, that (a) is the subject
of an objection or request for estimation Filed in the Banknuptey Court and which objection or request for
estimation has not heen withdrawn or overruled by a Final Order of the Bankruptcy Court, and/or (b) is
otherwise disputed by the Debtors or the Reorganized Debtors in accordance with applicable law, which
dispute has not been withdrawn, resolved or overruled by Final Order.

“Distribution Agent” mcans the Reorganized Debtors (other than Emerge GP), or any party
designated by the Reorganized Debtors {other than Emerge GP) to serve as distribution ageunt under this
Plan. For purposcs of distributions under this Plan to the Holders of Allowed DIP Credit Agreement

)
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Claims, Allowed Prepetition Credit Agreement Clairos and Allowed Prepetition Notes Clauus, the DIP
Credit Agreement Agent, the Prepetition Credit Agreement Agent and the Prepetition Notes Agent,
respectively, will be and shall act as the Distribution Agent.

“Distribution Record Date” means the date for determining which Holders of Claims and Equity
Interests are eligible to recetve distributions under this Plan, which date shall be the Effective Date.

“DTC” means the Depository Trust Company.

this Plan, have been satisfied or waived in accordance with the terms of Article IX.

“Emerge GP” means Emerge Energy Services GP LLC, as debtor and debtor-in-possession in these
Chapter 11 Cases.

“Emerge Holdings” means Emerge Energy Services Holdings LLLC, a non-debtor in these Chapter
11 Cases and the sole member of Emerge GP.

“Emerge LP” means Emerge Energy Services LP, as debtor and debtor-in-possession in these
Chapter 11 Cases.

“Emerge LP Subsidiary” means each direct and indirect subsidiary of Emerge LP, as debtor and
debtor-in-possession in these Chapter 11 Cases.

“Ensity” means an “entity” as defined in section 101(15) of the Bankrupicy Code.

“Equity Interest” means (a) any Equity Security or other ownership interest in any Debtor,
inchuding, without limitation, all issued, unissued, authorized or cutstanding units, shares of stock and other
ownership interests {(whether general partnership interests, limited partnership interests, or otherwisce},
together with (1) any options, warrants or confractual rights to purchase or acquire any such Eguity
Securities at any time with respect to any Debtor, and all vights arising with respect thereto and (i) the
rights of any Person or Entity to purchase or demand the issuance of any of the foregoing and shall include:
(1) conversion, exchange, voting. participation, and dividend rights; (2} liquidation preferences; (3} options,
warrants, and call and put rights; (4) share-appreciation rights; and (5) all Unexercised Equity Interests, and
(b) any 510(b) Equity Claim. in each case, as in existence immediately prior to the Effective Date.

“Equity Security” means an “equity security’” as defined in section 101{16) of the Bankruptcy Code.

“Estate(s)” means, individually, the estate of cach of the Debtors and, collectively, the estates of
all of the Debtors created under section 541 of the Bankruptey Code.

“Exchange Act” toeans the Securities Exchange Act of 1934, 15 U.5.C. §§ 78a ef seq., as now in
cffect or hereafter amended, and any similar federal, state or local law.

“Exculpated Parties” means, collectively: (a) the Debtors; (b) the Reorganized Debtors; {¢) the
Committee and the members thereof in their capacity as such; and {d) with respect to cach of the foregoing
in clauses (a} through (¢}, to the extent they are estate fiduciarics, cach such Entity’s current and former
Affiliates, and each such Entity’s and its current and former Affiliates’ current and former subsidiarics,
officers, directors (including any sub-committee of directors), managers, principals, members (including ex
officio members and managing members), employees, agents, advisory board members, financial advisors,
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partners, attorneys, accountants, investment bankers, consultants, representatives, and other professionals,
cach in their capacity as such on or after the Petition Date.

“Exculpation” means the exculpation provision set forth in Article X.E hereof.

“Executory Contract” means a contract to which any Debtor is a party that is subject to assumption
or rejection under section 365 of the Bankruptey Code.

“Exhibiy” means an exhibit annexed to cither this Plan or as an appendix to the Disclosure Statement
{as such exhibits arc amended, modificd or otherwise supplemented from time © time).

“Exit Facility Agent” means the administrative agent and collateral agent under the Exit Facility
Credit Agreement, solely in its capacity as such.

“Exit Facility Credit Agreement” means the credit agreement, Filed with the Plan Supplement,
which credit agreement shall contain terms and conditions consistent in all respects with those set forth on
the Exit Facility Terma Shest and, to the extent any terms and conditions are not set forth on or contemplated
therein, such other terms and conditions as are acceptable to the Special Restructuring Committee and the
Majority Noteholders in the manner set forth in the Restructuring Support Agreement.

“Exit Facility intercreditor Agreement” means that certain intercreditor agreement to be entered
into on the Effective Date by and among the Exit Facility Agent and the New Second Lien Notes Agent,
which document shall contain such terms and conditions as shall be set forth i the form interereditor
agreement or sumimary term sheet (stmmarizing the material terms) to be Filed with the Plan Supplement,
and which terms and conditions shall be acceptable to the parties thereto.

“Exir Factlity Lenders” means cach of the lenders under the BExit Facility Credit Agreement, solely
in their respective capacities as such.

“Exit Facility Loan Documents” means the Exit Facility Credit Agreement, the Exit Facility
Intercreditor Agreement, and any other guarantee, security agreement, deed of trust, mortgage, and other
documents (inclading UCC financing statements), contracts, and agreements entered into with respect to,
or in connection with, the Exit Facility Credit Agreement.

“Exit Facility Loans” means the loans contemplated under the Exit Facility Credit Agreement.
“Exit Facility Term Sheet” means the term sheet Filed with the Plan Supplement.

“Face Amount” yocans (a) when vsed in reference to a Disputed Claim, the full stated amount of
the Claim asserted by the applicable Holder in any Proof of Claum timely Filed with the Bankruptey Court,
(b) when used in reference to an Allowed Claim, the Allowed amount of such Claim, and (¢} with respect
to Old GP/LP Equity Interests, the number of shares or units held by such Holder.

“File” or “Filed” or “Filing” means file, filed or filing with the Bankruptey Court or ifs authorized
designee in the Chapter 11 Cases.

“Final Order” means an order or judgment of the Bankruptcy Court, or court of competent
jurisdiction with respect to the subject matter, as entered on the docket in any Chapter 11 Case or the docket
of any court of competent jurisdiction, and as to which the time to appeal, or seck certiorari or move for a
new trial, reargument, or rehearing has expired and no appeal or petition for certiorart or other procecdings
for a new trial, reargument, or rehearing has been tmely taken, or as to which any appeal that has been
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taken or any petition for certiorari that has been or may be timely Fied has been withdrawn or vesolved by
the highest court to which the order or judgment was appealed or from which certiorari was sought or the
new trial, reargument, or rehearing shall have been denied, resulted in no stay pending appeal of such order,
or has otherwise been dismissed with prejudice; provided, howeyer, that the possibility that a motion under
Rule 60 of the Federal Rules of Civil Procedure, or any analogous rule under the Bankruptcy Rules, may
be filed with respect to such order shali not preclude such order from being a Final Ovder.

“General Unsecured Claim” means any Claim that s not a/an: Administrative Claim; DIP Credit
Agreement Claim; Professional Fee Claim; Priority Tax Claim; Secured Tax Claim; Other Prionity Claim;
Other Secured Claim; Intercompany Claim; Prepetition Debt Claim; or 510¢b)} Equity Claim.

of this Plan, pursuant to section 1123 of the Bankruptcy Code and Bankruptcy Rule 9019, and consistent
in all respects with the Restructuring Support Agreement.

“Governmental Unif” means a “governmental unit” as defined in section 101(27} of the Bankruptcy
Code.

“Holder” means an Entity bolding a Claimn or Equity Interest.

“Impaired” means, when used in reference to a Claim or Equity Interest, a Clatmo or Equity Interest
that is “impaired” within the meaning of section 1124 of the Bankruptcy Code.

“Indemnification Provisions” means, collectively, ecach of the provisions currently in place
{whether in bylaws, certificates of formation or incorporation, board resolutions, employment contracts or
otherwise) whereby any Debtor agrees to indemnify, reimburse, provide contribution or advance fees and
cxpenses to or for the benefit of, defend, exculpate, or limit the liability of, any Indemnified Party.

“Indemnified Parties” moeans each of the Debtor’s vespective directors, officers, and managers in
their respective capacitics as such, and solely to the cxtent that such party was serving in such capacity on
or any time after the date of the Restructuring Support Agreement.

“Initial Distribution Date” means the date that is as soon as practicable after the Effective Date,
but no later than thirty (30} days after the Effective Date, when, subject o the “Treatment” sections in
Article 1 hereof, distributions under this Plan shall commence to Holders of Allowed Claims and Allowed
Equity nterests; provided that any applicable distributions under this Plan on account of the DIP Credit
Agreement Claims and the Prepetition Debt Claims shall be made to the applicable Distribution Agent on
the Effective Date, and each such Distribution Agent shall make its respective distributions as soon as
practicable thereafter.

“Intercompany Claim” means any Claim against any of the Debtors held by another Debtor, other
than an Administrative Claum.

“Intermediary Record Owners” means, as of the applicable date of determination, the banks,
brokerage firms, or the agents thereof as the Entity through which the Besneficial Holders hold the
Prepetition Notes or Old Emerge LP Equity Interests, as applicable.

“IRCY means the Internal Revenue Code of 1986, as amended.

“{RS” means the Internal Revenue Service of the United States of America.
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“Lien” means a “len” as defined in section 101(37} of the Bankruptcy Code, and, with respect to
any property or asset, includes, without limitation, any mortgage, lien, pledge, charge, security interest or
other encumbrance of any kind, or any other type of preferential arrangement that has the practical effect
of creating a securily interest, in respect of such property or asset.

“Litigation Claims” means the claims, rights of action, suits or proceedings, whether in law or in
equity, whether known or unknown, that any Debtor or any Estate may hold against any Person or Entity,
including, without limitation, the Causes of Action of the Debtors or their Estates, in each case solely to the
extent of the Debtors’ or their Estates’ interest therein. A non-exclusive list of the Litigation Claims held
by the Debtors as of the Effective Date is to be Filed with the Plan Supplement, which shall be deemed to
inchide any derivative actions filed against any Debtor as of the Effective Date.

“Local Rules” means the Local Rules of Bankruptey Practice and Procedure of the United States
Bankruptcy Court for the District of Delaware.

“Majority Noteholders” means Prepetition Noteholders holding more than 50% of the outstanding
aggregate principal amount of the Prepetition Notes Claims.

“Majority Lenders” means Prepetition Credit Agreement Lenders holding more than 50% of the
ouistanding aggregate principal amount of the Prepetition Credit Agreement Claims.

“MSHA Action” means that certain mud retaining pond wall breach, which occurred on June 21,
2019 at the San Antonio, Texas facility of the Debtors, the related 103(k) order issued by the Mine Safety
and Health Administration affecting the entire mine area at the San Antonio Texas facility, and all related
matters affecting the condition of the mine at the San Antomo Texas Facility.

“New Board” means the initial board of directors of the New General Partner to be put in place on
and as of the Effective Date, which board shall be selected by the Majority Notcholders as described in the
Restructuring Term Sheet. The members of the New Board shall be Filed with the Plan Supplement.

“New Emerge GP Eguity Inferests” means the ownership interests in the New General Partner
authorized to be issued pursuant to this Plan (and subject to the Restructuring Transactions) and the
Amended/New Organizational Documents.

“New Emerge LP Equity Interests” means the ownership interests in Reorganized Emerge LP
(whether general or limited) authorized to be issued pursuant to this Plan {and subject to the Restructuring
Transactions) and the Amended/New Organizational Documents, including the New General Partnership
Interests and the New Limited Partmership Interests.

“New General Partner” means, in accordance with the Restructuring Transactions, the new general
partner of Reorganized Emerge LP appointed by the Majority Noteholders and newly formed pursuant to
this Plan on or after the Effective Date, and 118 successors.

“New GP/LP Equity Interests” means, collectively, the New Emerge GP Equity Interests and the
New Emerge LP Equity Interests.

“New General Partnership Interests” means the new general partnership interests in Reorganized
Emerge LP to be issued on and as of the Effective Date to the New General Partner.
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“New Limited Partnership Interests” means the new limited partnership interests in Reorganized
Hmerge LP to be issued on and as of the Effective Date to the Prepetition Notcholders and, subject to the
terms and conditions of this Plan, certain other Holders.

“New Management Incentive Plan” means a post-Effective Date equity incentive plan providing
for the issuance from time to time, as approved by the New Board, of New Limited Partnership Interests to
those individuals involved in day-to-day management of the Reorganized Debtors. The New Board shall
determine allocation and other terms of the New Management Incentive Plan.

“New Management Incentive Plan Equiry” means the New Lirnited Partnership Interests issued
pursuant to the New Management Incentive Plan.

“New Railcar Lease Agreements” means those certain railcar lease agreements entered into
hetween the Debtors and the Specified Rail Car Lessors pursuant to the New Railcar Lease Agreements
Order.

“New Railcar Lease Agreements Order” means the Order Authorizing the Debtors to (1) Reject
Certain Railcar Lease Agreements Nunc Pro Tunc to the Petition Date and (11} Enter Into Proposed New
Railcar Lease Agreements Effective as of the Petition Date entered by the Bankruptey Court in the Chapter
11 Cases (Docket No. 208), as such order may be amended, supplemented, or maodified from time to time.

“New Second Lien Notes” means the secured notes conteraplated under the New Second Lien Notes
Agreement.

“New Second Lien Notes Agent” means HPS Investment Partners, LLC, in its capacity as
administrative agent and notes agent under the New Second Lien Notes Agreement, or such other party
sclected by HPS Investment Partners, LLC.

“New Second Lien Notes Agreement” means the notes agreement, Filed with the Plan Supplement,
which agreement shall contain terms and conditions consistent in all respects with those set forth on the
New Second Lien Notes Term Sheet and, to the extent any terms and conditions are not set forth on or
contemplated therein, such other terms and conditions as are acceptable to the Special Restructuring
Committee and the Majority Noteholders.

“New Second Lien Notes Documents” means the New Second Lien Notes, the New Second Lien
Notes Agreement and any other guarantee, security agreement, deed of trust, mortgage, and other
documents (including UCC financing statements), contracts, and agreements entered into with respect to,
ot in connection with, the New Second Lien Notes Agreement.

“New Second Lien Notes Term Sheet” means the term sheet Filed with the Plan Supplement.
“New Warrants” mcans the warrants contemplated under the New Warrants Agreement.

“New Warrants Agreement” means the warrant agreement Filed with the Plans Supplement, which
warrant agreement shall contain terms and conditions consistent in all respects with those set forth on the
New Warrants Term Sheet and, to the extent any terms and conditions are not set forth on or contemplated
therein, such other terms and conditions as are acceptable to the Special Restructuring Committee, the
Majority Noteholders, and the other applicable parties to the Restucturing Support Agreement in the
manner set forth therein.

“New Warrants Term Sheet” means the term sheet attached to this Plan as Exhibit B.
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“Non-Debtor Releasing Parties” means, collectively: (a) the Committee and the members thereof
in their capacity as such; (b) the Prepetition Credit Agreement Agent and the Releasing Prepetition Credit
Agreement Lenders; (¢} the DIP Credit Agreement Agent and the DIP Credit Agreement Lenders (d) the
Prepetition Notes Agent and the Releasing Prepetition Noteholders; {¢) the Consenting Equity Holders; (f)
those Holders of General Unsecured Claims that submitted a Ballot to the Voting and Claims Agent, but
did not affirmatively opt out of the Third Party Release as provided on their respective Ballots; and {g) cach
Specified Railcar Lessor (to the extent it is a Released Party).

“Non-Voting Classes” means, colicctively, Classes 1-4 and 7-10.

“Old Affiliate Equity Interests” means, collectively, the Hquity Interests in each Emerge LP
Subsidiary, in each case as in existence immediately prior to the Effective Date.

“Old Emerge GP Equity Interest’” means the Equity Interests in Emerge GP, as in existence
imrnediately prior to the Bffective Date.

“Old Emerge LP Equity Interest’ means the Equity Interests in Emerge LP, as in existence
immediately prior to the Effective Date.

“Old GP/LP Equity Interests” means, collectively, the Old Emerge GP Equity Interests and the Old
Emerge LP Equity Interests.

“Cld GP/LP Objection Deadlineg” means, with respect to any Old GP/LP Equity Interest, the later
of {a) one hundred eighty (180) days after the Effective Date or (b) such other date as may be fixed by Final
Order of the Bankruptey Court for objecting to such Old GP/LP Equity Interest.

“Ordinary Course Professionals Order” means that certain Order Authorizing Employment and
Payment of Professionals Utilized in the Ordinary Course of Business, entered by the Bankruptey Court in
the Chapter 11 Cases (Docket No. 196), as amended, supplemented, or modified from time to time.

“Qther Priority Claim” means any Claim accorded priority inright of payment under section 507(a)
of the Bankruptcy Code, other than a Priority Tax Claim or an Administrative Claim.

“Other Secured Claim’” means any Secured Claim other than an Administrative Claim, DIP Credit
Agreement Claim, Secured Tax Claim, or Prepetition Debt Claim.

“Preferved Interests” means the Preferred Interests issued to the holders of the New Notes pursuant
to the terms described in Exhibit A to this Plan.

“Persor” means a “person” as defined in section 101(41) of the Bankruptey Code and also includes
any natural person, corporation, general or limited partnership, limited liability company, firm, trust,
association, government, governmental agency or other Entity, whether acting in an individual, fiduciary
or other capacity.

“Petition Date” racans July 13, 2019, the date on which the Debtors commenced the Chapter 11
Cases.
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“Plan” means this Modified Second Amended Joint Plan of Reorganization for Emerge Energy
Services LP and its Affiliated Debtors Under Chapter 11 of the Bankruptcy Code, dated Decernber 18,
2019, including the Exhibits and Plan Schedules and all supplements, appendices, and schedules thereto,
cither in its present form or as the same may be amended, supplemented, or modified from time to time.

“Plan Objection Deadline” means the date and time by which objections to Confirmation and
Consununation of the Plan must be Filed with the Bankruptcy Court and served in accordance with the
Disclosure Statement Order, which date is October 11, 2019 as set forth in the Disclosure Statement Order.

“Plan Schedule” means a schedule annexed to this Plan or an appendix to the Disclosure Statement
{as amended, modified or otherwise supplemented from time to time).

“Plan Securities” has the meaning set forth in Agticle V.J of this Plan.
“Plan Securities and Documents” has the meaning set forth in Article V.3 of this Plan.

“Plan Supplement” means, collectively, the compilation of documents and forms of docurents,
and all exhibits, attachments, schedules, agreemenis, documents and instruments referred to therein,
ancillary or otherwise, including, without limitation, the Exhibits and Plan Schedules, all of which are
incorporated by reference into, and are an integral part of, this Plan, as all of the same may be amended,
supplemented, or modified from time to time, in a manner in form and substance consistent in all respects
with the Restructuring Support Agreemment. The Exhibits and Plan Schedules {or sehstantially final forms
thereof) shall be Filed with the Bankrupicy Court at least seven (7) days prior fo the Plan Objection
Deadline.

“Prepetition Agents” means, collectively, the Prepetition Credit Agreement Agent and the
Prepetition Notes Agent.

“Prepetition Credit Agreement” means that certain Second Amended and Restated Revolving
Credit and Security Agreement, dated as of January 5, 2018, by and among Emerge LP, the Emerge LP
Subsidiaries party thereto, the Prepetition Credit Agreement Agent, and the Prepetition Credit Agreement
Lenders, as amended, supplemented, or modified from time to time prior to the Petition Date.

“Prepetition Credit Agreement Agent” means HPS Investment Partners, LLC, in s capacity as
administrative agent and collateral agent under the Prepetition Credit Agrecment.

“Prepetition Credit Agreement Agent & Lenders Fees and Expenses” means all unpaid reasonable
and documented costs, fees, disbursements, charges and out-of-pocket expenses of the Prepetition Credit
Agreement Agent and the Prepetition Credit Agreement Lenders incurred in connection with the Chapter
11 Cases, inchuding, but not limited to, the reasonable and documented costs, fees, disbursements, charges
and out-of-pocket expenses of the Consenting Creditor Professionals.

“Prepetition Credit Agreement Claims” means any and all Claims arising from, under or in
connection with the Prepetition Credit Agreement (including, without Hmitation, any and all “Obhgations”
as defined therein) or any other Prepetition Loan Document.

“Prepetition Credit Agreement Lenders” means the lenders party to the Prepetition Credit
Agreement from time to time.

“Prepetition Credit Agreement Liens” means the Liens securing the pavment of the Prepetition
ta) & P
Credit Agreement Claims.
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“Prepetition Debt Claims” means, collectively, the Prepetition Credit Agreement Claims and the
Prepetition Notes Claims.

“Prepetition Debt Documents” means, collectively, the Prepetition Loan Bocuments and the
Prepetition Notes Documents.

“Prepetition Debt Liens” means, collectively, the Prepetition Credit Agreement Liens and the
Prepetition Notes Liens.

“Prepetition Loan Documents” means, collectively, the Prepetition Credit Agreement and the
Prepetition Security Documents.

“Prepetition Noteholder” means a Holder of the Prepetition Notes.

“Prepetition Noteholders Fees and Expenses” means all unpaid reasonable and documented costs,
fees, dishursements, charges and out-of-pocket expenses of the Prepetition Noteholders incurred in
connection with the Chapter 11 Cases, including, but not limited to, the reasonable and documented costs,
fees, disbursements, charges and out-of-pocket cxpenses of the Consenting Creditors Professionals.

“Prepetition Notes” roeans those certain senior secured notes due 2023 issued by certain Debtors
pursuant to the Prepetition Notes Agreement, in an original aggregate principal amount of $215,000,000.

“Prepetition Notes Agent” means HPS Investioent Partners, LLC, in ifs capacity as administrative
notes agent and collateral agent under the Prepetition Notes Agreement.

“Prepetition Notes Agreement” means that certain Second Lien Note Purchase Agreement, dated
as of January 3, 2018, by and among Emerge LP, the Emerge LP Subsidiaries party thereto, the Prepetition
Notes Agent, and the Prepetition Notcholders, as ameunded, supplemented, or modified from time fo time
prior to the Petition Date.

“Prepetition Notes Claims” toeans any and all Claims arising fror, under or in connection with the
Prepetition Notes Agreement (including, without limitation, any and all “Obligations” as defined therein)
or any other Prepetition Notes Document.

“Prepetition Notes Documents” means, collectively, the Prepetition Notes, the Prepetition Notes
Agreement, and the Prepetition Notes Security Documents.

“Prepetition Notes Liens” means the Liens securing the payment of the Prepetition Notes Claims.

“Prepetition Notes Security Documents” means the “Security BDocuments™ as defined in the
Prepetition Notes Agrecment, i each case as amended, supplemented, or modified from time to time prior
to the Petition Date.

“Prepetition Security Documents” means the “Security Documents” as defined in the Prepetition
Credit Agreement, in each case as amended, supplemented, or medified from time to time prior to the
Petition Date.

“Priority Tax Claim” means any Claim of a Governmental Unit of the kind specified in section
507(a)(8) of the Bankruptcy Code.
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“Pro Rata” means the proportion that {a) the Face Amount of a Claim or Equity Interest in a
particalar Class or Classes (or portions thereof, as applicable) bears to (b) the aggregate Face Amount of
all Claimos (including Disputed Claims, but excluding Disallowed Claims) or Equity Interests (including
Disputed Equity Interests, but excluding Disallowed Equity Interests) in such Class or Classes {or portions
thereof, as applicable), unless this Plan provides otherwise.

“Professional” means any Person or Entity retained by the Debtors or any Committee in the Chapter
11 Cases pursuant to section 327, 328, 363, or 1103 of the Bankruptcy Code (other than an ordinary course
professional pursuant to the Ordinary Course Professionals Order).

“Professional Fee Claim” means a Claim for Accrued Professional Compensation under sections
328, 330, 331, or 563 of the Bankrupicy Code.

“Professional Fees Bar Date” means the Business Day that is forty-five (45) days after the
Effective Date or such other date as approved by Final Order of the Bankruptcy Court.

“Proof of Claim” means a proof of Claim Filed against any Debtor in the Chapter 11 Cases.

“Registered Record Owners” means, as of the applicable date of determination, the respective
owners of the Prepetition Notes or Old Emerge LP Equity Interests, as applicable, whose holdings thereof
are in their own name.

“Related Persons” means, with respect to any Person, such Person’s predecessors, successors,
assigns and present and former Affiliates {whether by operation of law or otherwise) and subsidiaries, and
each of their respective current and former officers, directors, principals, employees, shareholders, members
(including ex officic members and managing merobers), rwanagers, managed accounts or funds,
management companics, fund advisors, advisory or subcommittec board members, partners, agents,
financial advisors, attorneys, accountants, investment bankers, investment advisors, consultants,
representatives, and other professionals, in each case acting in such capacity at any time on or after the date
of the Restructuring Support Agreement, and any Person claiming by or through any of them, including
such Related Persons’ respective heirs, executors, estates, servants, and nominecs; provided, however, that
no insurer of any Debtor shall constitute a Related Person.

“Release” means the release given by the Releasing Parties to the Released Parties as set forth in
Axticle X.B hercof.

“Released and Settled Claims” means all Claims and Causes of Action made, or which could have
been made, on or on behalf of any of the Debtors against the Prepetition Revolver Agent, the Prepetition
Revolving Lenders, the Prepetition Note Agent, or the Prepetition Notcholders, or any of their respective
affiliates, agents, attorneys, advisors, professionals, officers, directors, and emplovees, in their respective
capacities as such, in cach case arising at any time prior to or on the Effective Date.

“Released Party” means, collectively: (a) the Debtors; (b) the Reorganized Debtors; (¢} the
Committee and the members thereof in their capacity as such; (d) the Prepetition Credit Agreement Agent
and the Releasing Prepetition Credit Agreement Lenders; (e) the DIP Credit Agreement Agent and the DIP
Credit Agreement Lenders; (f) the Prepetition Notes Agent and the Releasing Prepetition Noteholders;
{g) the Consenting Bquity Holders, and (b) each Specified Railcar Lessor, so long as the applicable New
Railcar Lease Agreement(s) between the Debtors and the applicable Specified Ratlcar Lessor is in full force
and effect as of the Effective Date; and in each case the respective Related Persons of each of the foregoing
Entities.
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“Releasing Prepetition Credit Agreement Lenders” means, collectively, (1) each Consenting
Prepetition Credit Agreement Lender and (i) any other Prepetition Credit Agreement Lender that does not
affirmatively opt out of the Third Party Release as provided on its respective Ballot/Opt-Out Form,

“Releasing Prepetition Noteholders” means, collectively, (1) each Consenting Prepetition
Notcholder and (i) any other Prepetition Noteholder that does not affirmatively opt out of the Third Party
Release as provided on its respective Ballot/Opt-Out Form.

“Releasing Party” has the meaning set forth in Asticle X.B hereof.

“Reorganized Debtors” means, subject to the Restructuring Transactions, the Debtors as
reorganized or dissolved pursuant to this Plan on or after the Effective Date, and, solely with respect o the
reorganized entitics, their respective successors.

“Reorganized Emerge LP” means, subject to the Restructuring Transactions, Emerge Energy
Services LP, as reorganized pursuant to this Plan on or after the Effective Date, and its successors.

“Restricted Holders” has the meaning set forth in Article V.1 of this Plan.

“Restructuring Documents” means, collectively, the documents and agreements (and the exhibits,
schedules, annexes and supplements thereto) necessary to implement, or entered into in connection with,
this Plan, including, without limitation, the Plan Supplement, the Exhibits, the Plan Schedules, the
Amended/New Organizational Documents, the Exit Facility Loan Documents, the New Second Lien Notes
Documents, the New Warrants Agreement, and the Plan Securities and Documents.

“Restructuring Support Agreement” means that certain Restructuring Support Agreement, dated as
of April 18, 2019, by and among the Debtors, the Consenting Equity Holders, the Consenting Prepetition
Credit Agreement Lenders, and the Consenting Prepetition Noteholders (as amended, supplemented or
modified from time to time}.

“Restructuring Term Sheef” means the term sheet attached as Exhibit A to the Restructuring
Support Agreement.

“Restructuring Transaction” has the meaning ascribed thereto in Article V. A of this Plan.

“Scheduled” means with respect to any Claim, the status and amount, if any, of such Claim as set
forth in the Schedules.

“Schedules” means the schedules of assets and labilities, schedules of Executory Contracts, and
statement of financial affairs Filed by the Debtors pursuant to section 321 of the Bankruptcy Code and the
applicable Bankruptcy Rules, as such Schedules may be amended, modified, or supplemented from time to
time.

“Secured Claim” means a Claim that is secured by a Licn on property in which any of the Debtors”
Estates have an interest or that is subject to setoff under section 5353 of the Bankruptcy Code, to the extent
of the value of the Claim holder’s intevest in such Estate’s interest in such property or to the extent of the
amount subject to setoff, as applicable, as determined pursuant to section 586(a) of the Bankruptcy Code
or, in the case of setoff, pursuant to section 553 of the Bankruptey Code.

“Secured Tax Clain” means any Secured Claim which, absent its secured status, would be entitled
to priovity in right of payment under section 507(a)(8) of the Bankruptcy Code.
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“Securities Act” toeans the Securities Act of 1933, 15 US.C. §§ 77¢-77aa, as now in effect or
hereafter amended, and any similar federal, state or local Taw.

“Special Restructuring Commitiee” means the special restructuring commitiee of the board of
directors of Emerge GP appointed pursuant to that certain Amended and Restated Charter for the Special
Restructuring Committee, dated as of April 1§, 2019,

“Specified Railcar Lessors” means, collectively, (a) Trinity Industries Leasing Company, (b) MUL
Railcars Leasing, LLC, and (¢} CIT Bank, N.A. and The CIT Group/Equipment Financing, Inc., as an
assignee of CIT Rail, LLC.

“Stamp or Similar Tax” means any stamp tax, vecording tax, conveyance fee, intangible or simiiar
tax, mortgage tax, personal or real property tax, real estate transfer tax, sales fax, use tax, transaction
prividege tax (including, without limitation, such taxes on prime contracting and owner-builder sales),
privilege taxes (including, without limitation, privilege taxes on construction contracting with regard fo
speculative builders and owner builders), and other similar taxes or fees imposed or assessed by any
Governmental Unit.

“Subsequent Distribution” means any distribution of property under this Plan to Holders of
Allowed Claims or Allowed Equity Interests other than the initial distribution given to such Holders on the
Initial Diswibution Date.

“Subsequent Distribution Date” means the last Business Day of the month following the end of
cach calendar quarter after the Effective Date; provided, however, that if the Effective Date is within thirty
{30) days of the end of a calendar quarter, then the first Subsequent Distribution Date will be the last
Business Day of the month following the end of the first (1%} calendar quarter after the calendar quarter in
which the Effective Date falls.

“Third Party Release” has the meaning set forth in Article X B hereof.

“Unexercised Equity Interests” means any and all unexercised options, warrants, calls, rights, puts,
awards, commitments, or any other agreements of any character, kind. or nature to acquire an Oid GF/LP
Equity Interest, as in existence immediately prior (o the Effective Bate.

“Unexpired Lease” means a lease to which any Debtor is a party that is subject to assumption or
rejection under section 365 of the Bankruptcy Code.

“Unimpaired” means, with respect to a Class of Claims or Equity Interests, a Claim or an Bquity

12

Interest that is “unimpaired” within the meaning of section 1124 of the Bankruptcy Code.

“Unused Cash Reserve Amount” means the remaining Cash, if any, in the Carve Out Reserve after
all obligations and liabilitics for which such rescrve was established are paid, satisfied, and discharged in
full in Cash or are Disallowed by Final Order in accordance with this Plan.

“Voting and Claims Agent” means Kurtzman Carson Consultants LLC, in its capacity as
solicitation, notice, claims and balloting agent for the Debtors.

3294

oting Classes” means Classes 5 and 6 only.
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“Voting Deadline” means the date and time by which all Ballots/Opt-Out Forms must be received
by the Voting and Claims Agent in accordance with the Disclosure Statement Order, which date is October
17, 2019 at 5:00 p.m. (prevatling Eastern Time) as set forth in the Disclosure Staternent Order.

“Voting Record Date” means the date for determining which Holders of Claims in the Voting
Classes are entitled, as applicable, to receive the Disclosure Statement and to vote to accept or reject this
Plan.

ARTICLE B
ADMINISTRATIVE, DIP FACILITY, AND PRIORITY TAX CLAIMS
A. Administrative Claims

Subject to sub-paragraph 1 below, on the later of the Effective Date or the date on which an
Admunistrative Claim becomes an Allowed Administrative Claim, or, in each such case, as soon as
practicable thereafter, cach Holder of an Allowed Administrative Claim (other than an Allowed
Professional Fee Clainyy will receive, in full satisfaction, scttlement, discharge and release of, and in
exchange for, such Claim either (1) Cash equal to the amount of such Allowed Administrative Claim; or (ii)
such other less favorable treatment as to which the Debtors (with the consent of the Majority Noteholders
in the manner set forth in the Restructuring Support Agreement) or Reorganized Debtors, as applicable, and
the Holder of such Allowed Admunistrative Claim shall have agreed upon in writing; provided, iowever,
that Administrative Claims incurred by any Debtor in the ordinary course of business may be paid in the
ordinary course of husiness by such applicable Debtor or Reorganized Debtor in accordance with such
applicable terms and conditions relating thereto without further notice to or order of the Bankruptcy Court.

1. Bar Date for Administrative Claims

Except as otherwise provided in this Plan and section 303(b)}{(1)(D3) of the Bankruptcy Code, unless
previously Filed or paid, requests for payment of Administrative Claims must be Filed and served on the
Reorganized Debtors pursuant to the procedures specified in the Confirmation Order and the notice of entry
of the Confirmation Order or the occurrence of the Effective Date (as applicable) no later than the
Administrative Claims Bar Date; provided that the foregoing shali not apply to cither the Holders of Claims
arising under section 503(bY 1D} of the Bankruptcy Code or the Bankruptcy Court or United States
Trustee as the Holders of Administrative Claims. Holders of Administrative Claims that are required to
File and serve arvequest for payment of such Adinistrative Clatms that do not File and serve such a request
by the Administrative Claims Bar Date shall be forever barred, estopped and enjoined from asserting such
Administrative Claims against the Debtors, the Reorganized Debtors and their respective Estates and
property and such Administrative Claims shall be deemed discharged as of the Effective Date. All such
Claims shali, as of the Effective Date, be subject to the permanent injunction set forth in Article X. G hereof.
Nothing 10 this Article JLA shall limat, alter, or {ropair the terms and conditions of the Claims Bar Date
Order with respect to the Claims Bar Date for filing administrative expense claims arising under Section
503(b)(9) of the Bankruptey Code.

Objections to such requests must be Filed and served on the Reorganized Debtors and the
requesting party by the later of (a) 120 days after the Effective Date and (b) 60 days after the Filing of the
applicable request for payment of Administrative Claims, if applicable, as the same may be modified or
cxtended from time to time by Final Order of the Bankruptcy Court.
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2. Professional Fee Claims

Professionals or other Entities asserting a Professional Fee Claim for services rendered before the
Effective Date muost File and serve on the Reorgamzed Debiors and such other Entities who are designated
in the Confirmation Order an application for final allowance of such Professional Fee Claim no later than
the Professional Fees Bar Date; provided that, on or about the Effective Date, holders of Professional Fee
Claims shall provide a reasonable estimate of their unpaid Professional Fee Claims incurred in rendering
services to the Debtors or their Estates as of the Effective Date (the “Professional Fee Claims Estimate™);
provided further that such estimate shall not be desmed to limit the amount of the fees and expenses that
are the subject of the Professional’s request for payment of Professional Fee Claims.

Objections to any Professional Fee Claim must be Filed and served on the Reorganized Debtors
and the requesting party by no later than thirty (30) days afier the Filing of the applicable final request for
payment of the Professional Fee Claim. Each Holder of an Allowed Professional Fee Claim shall be paid
in full in Cash by the Reorganized Debtors, including from the Carve Out Reserve, within five (5) Business
Days after entry of the order approving such Allowed Professional Fee Claim. The Reorganized Debtors
shall not commingle any funds contained in the Carve Out Reserve and shall use such funds to pay only the
Professional Fee Claims, as and when allowed by order of the Bankruptcy Court. Notwithstanding anything
to the contrary contained in this Plan, the failure of the Carve Out Reserve to satisfy in full the Professional
Fee Claims shall not, in any way, operate or be construed as a cap or limitation on the amount of
Professional Fee Claims due and payable by the Reorganized Debtors. The Carve Out Reserve shall be
maintained in trust for the Professionals and shall not be considered property of the Debtors’ Estates;
provided that the Reorganized Debtors shall have a reversionary interest in the Unused Cash Reserve
Amount. To the extent that funds held in the Carve Out Reserve do not or are unable to satisfy the full
amount of the Allowed Professional Fee Claims, such Professionals shall have an Allowed Administrative
Claim for any such deficiency, which shall be satisfied in full in Cash accordance with Agticle ILA of this
Plan.

The Reorganized Bebtors shall pay Professionals in the ordinary course of business for any work
performed after the Effective Date, including those reasonable and documented fees and expenses incurred
by Professionals in connection with the tmplementation and consuromation of this Plan, in each case
without further application or notice to or order of the Bankruptcy Cowrt; provided, further, that any
professional who may receive compensation or reimmbursement of expenses pursuant to the Ordinary Course
Professionals Order may continue to recetve such compensation and retmbursement of expenses from the
Debtors and Reorganized Debtors for services rendered before the Effective Date pursaant to the Ovdinary
Course Professionals Order, in each case without further application or notice to or order of the Bankruptey
Court.

B. DHEP Credir Agreement Claims

Un the Effective Date, the Allowed DIP Credit Agreement Claims shall, in full satisfaction,
settlement, discharge and release of, and in exchange for, such Claims (8) be indefeasibly paid in full in
Cash from the proceeds of the Exit Facility Loans, or (b} receive such other treatment as the Holders of DIP
Credit Agreement Clairos and the Debtors shall have agreed to in writing, and, in either case, the DIP Credit
Agreement Liens shall be deemed discharged, released, and terminated for all purposes without further
action of or by any Person or Entity.

The Debtors’ contingent or unliquidated obligations under the DIP Loan Documents, to the extent
not indefeasibly paid in full in Cash on the Effective Date or otherwise satisfied by the Debtors in a manner
acceptable to the DIP Facility Agent, any affected DIP Credit Agreement Lender, or any other holder of a
DIP Credit Agreement Claim, as applicable, shall survive the Effective Date and shall not be released or
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discharged pursuant to this Plan or Confirmnation Order, notwithstanding any provision hereof or thereof to
the contrary.

C. Priority Tax Claims

Initial Distribution Date if such Priority Tax Claim is an Allowed Priority Tax Claim as of the Effective
Date or (i1} the next Subsequent Distribution Date after the date on which such Priority Tax Claim becomes
an Allowed Priority Tax Claim, cach Holder of an Allowed Priority Tax Claim shall receive in full
satisfaction, settlement, discharge and release of, and in exchange for, such Allowed Priority Tax Claim, at
the election of the Debtors or Reorganized Debtors, as applicable: (A) Cash equal fo the amount of such
Allowed Priority Tax Claim; (B) such other less favorabie treatment as to which the Debtors (with the
consent of the Majority Noteholders in the manner set forth in the Restructuring Support Agreement) or
Reorganized Debtors, as applicable, and the Holder of such Allowed Priority Tax Claim shall have agreed
gpon in writing; () such other treatment such that it will not be Impaired pursuant to scction 1124 of the
Bankruptey Code or (D) pursuant to and in accordance with sections 1129(ay9)(C) and 1129(a)}(9xD) of
the Bankruptey Code, Cash in an aggregate amount of such Allowed Priority Tax Claim pavable in regular
instaliment payments over a period ending not more than five (5) years after the Petition Date, plus simple
interest at the rate required by applicable non-bankraptey law on any outstanding halance from the Effective
Date, or such lesser rate as is agreed to in writing by a particular taxing authority and the Debtors or
Reorganized Debtors, as applicable, pursoant to section 1129(a)(9XC) of the Bankruptey Code; provided,
howeyer, that Priority Tax Claims incurred by any Debtor in the ordinary course of business may be paid
in the ordinary course of business by such applicable Debior or Reorganized Debtor in accordance with
such applicable terms and conditions relating thereto without further notice to or order of the Bankrupicy
Court. Any instailment payments to be made under clause (C) or (D) above shall be made in equal quarterly
Cash payments beginning on the first applicable Subsequent Distribution Date, and continuing on each
Subseqguent Distribution Date thereafter until payment in full of the applicable Allowed Priority Tax Claim.

ARTICLE ¥

CLASSIFICATION AND TREATMENT
OF CLASSIFIED CLAIMS AND EQUITY INTERESTS

A. Summary

This Plan constitutes a separate plan of reorganization for each Debtor. All Claims and Equity
Interests, except Administrative Claims, DIP Credit Agreement Claims, and Priority Tax Claims, are placed
in the Classes set forth below. For all purposes under this Plan, each Class will contain sub-Classes for each
of the Debtors (i.e., there will be ten Classes for cach Debtor); provided, that any Class that is vacant as to

The categories of Clairs and Equity Interests listed below classify Claims and Equity Interests for
all purposes, including, without limitation, for voting, confirmation and distribution pursuant hercto and
pursuant to sections 1122 and 1123(a)(1) of the Bankruptcy Code. This Plan deems a Claim or Equity
Interest to be classified in a particular Class only to the extent that the Claim or Equity Interest qualifies
within the description of that Class and shall be deemed classified in a different Class to the extent that any
remaining portion of such Claim or Equity Interest qualifies within the description of such different Class.
A Claim or Bquity Interest is in a particular Class only to the extent that any such Claim or Hquity Interest
is Allowed in that Class and bhas not heen paid, released, Disallowed or otherwise settled prior to the
Effective Date.
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Summary of Classification and Treatment of Classified Claims and Equity Interests

{lass Cladn/Equity Inderest Status Voting Rights
1. Other Priority Claims Unimpaired Deemed to Accept
2. Other Secured Claims Unimpaired Deemed to Accept
3. Secured Tax Claims Unimpaired Deemed to Accept
4. Prepetition Credit Agreement Claims Unimpaired Deemed to Accept
5. Prepetition Notes Claims Impaired Enditled to Vote
6. General Unsecured Claims Impaired Entitled to Voie
7. Intercompany Claims Unimpaired Deemed to Accept
3. Old Emerge GP Equity Interests Impaired Dicemed o Reject
9. Old Emerge LP Equity Interests Impaired Deemed to Reject
10. Old Affiliate Equity Interests Unimpaired Deemed to Accept

5. Classification and Treatment of Claims and Equity Inferests

i. Class 1 - Other Priority Claims

{a) Classification: Class 1 consists of the Other Priority Claims.

(b) Treatment: Subject to Article VI hercof, on, or as soon as reasonably practicable
after, the later of (i) the Initial Distribution Date if such Class 1 Claim is an
Allowed Class 1 Claim as of the Effective Date or (i) the next Subsequent
Distribution Date after the date on which such Class 1 Claim becomes an Allowed
Class 1 Claim, each Holder of an Allowed Class 1 Claim shall receive in full
satisfaction, scttlement, discharge and release of, and in exchange for, such
Altowed Class 1 Claim, at the election of the Debtors or Reorganized Debtors, as
applicable (with the consent of the Majority Noteholders in the manner set forth in
the Restructuring Support Agreement): {A) Cash equal to the amount of such
Allowed Class 1 Claim: (B) such other less favorable treatment as to which the
Debtors or Reorganized Debtors, as applicable, and the Holder of such Allowed
Class 1 Claim shall have agreed upon in writing; or (C) such other treatinent such
that it will not be impaired pursuant to section 1124 of the Bankruptcy Code;
provided, however, that Class T Claims incurred by any Debtor in the ordinary
course of business may be paid in the ordinary course of business by such
applicable Debtor or Reorganized Debtor in accordance with the terms and
conditions of any agreements relating thereto without further notice to or order of
the Bankruptey Court.
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{c) Voting: Class 1 is an Liniropaired Class, and the Holders of Claims in Class 1 are
conclusively deemed to have accepted this Plan pursuant to section 1126¢f) of the
Bankruptey Code. Therefore, the Holders of Claims in Class 1 are not entitled to
votce to accept or reject this Plan.

2. Class 2 - Other Secured Claims

(a) Classification: Class 2 consists of the Other Secured Claims. Class 2 consists of
separate subclasses for each Other Secared Claim.

{b) Trearment: Subject to Article VIII hereof, on, or as soon as reasonably practicable
after, the later of (i) the Initial Distribution Date if such Class 2 Claim is an
Altowed Class 2 Claim as of the BEffective Date or (it} the next Subsequent
Distribution Date after the date on which such Class 2 Claim becomes an Allowed
Class 2 Claim, each Holder of an Allowed Class 2 Claim shall recetve in full
satisfaction, settlement, discharge and release of, and in exchange for, such
Allowed Class 2 Claim, at the clection of the Debtors or Reorganized Debtors, as
applicable (with the consent of the Majority Noteholders in the manner set forth in
the Restructuring Support Agreement): {A) Cash equal to the amount of such
Allowed Class 2 Claim; (B) such other less favorable treatment as to which the
Diebhtors or Reorganized Debtors, as applicable, and the Holder of such Allowed
{lass 2 Claim shall have agreed upon in writing; (C) the Collateral securing such
Altowed Class 2 Claim pursuant to further order of the Bankruptcy Court upon
notice and hearing; or (D} such other weatment such that it will not be impaired
pursuant to section 1124 of the Bankruptey Code; provided, fiowever, that Class 2
Claims incurred by any Debtor in the ordinary course of business may be paid in
the ordinary course of business by such applicable Debtor or Reorganized Debtor
in accordance with the torms and conditions of any agreements relating thereto
without turther notice to or order of the Bankruptcy Cowt. For the avoidance of
doubt, any Lien that secures a Class 2 Clatro shall be retained against the applicable
Collateral until such Class 2 Claim is paid or reserved in full in Cash or Disallowed
by order of the Bankruptcy Court.

{c) Voting: Class 2 is an Unimpaired Class, and the Holders of Claims in Class 2 are
conclusively deemed to have accepted this Plan pursuant to section 1126¢f) of the
Bankruptey Code. Therefore, the Holders of Claims in Class 2 are not entitled to
votce to accept or reject this Plan.

3. Class 3 - Secured Tax Claims

{a) Classification: Class 3 consists of the Secured Tax Claims.
by Treatment: Subject to Article VI hereof, on, or as soon as reasonably practicable

after, the later of (i) the Imtial Distribution Date if such Class 3 Claim 1s an
Allowed Class 3 Claim as of the Effective Date or (i) the next Subsequent
Distribution Date after the date on which such Class 3 Claim becomes an Allowed
Class 3 Claim, each Holder of an Allowed Class 3 Claim shall receive in full
satisfaction, scttlement, discharge and release of, and in exchange for, such
Allowed Class 3 Claim, at the election of the Debtors or Reorganized Debtors, as
applicable (with the consent of the Majority Noteholders in the manner set forth in
the Restructuring Support Agreement): {A) Cash equal to the amount of such

2
()
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Allowed Class 3 Claim; (B) such other less favorable reatment as to which the
Debtors or Reorganized Debtors, as applicable, and the Holder of such Allowed
Class 3 Claim shall have agreed upon in writing; (O the Collateral securing such
Allowed Class 3 Claim pursuant to further order of the Bankruptcy Court upon
notice and hearing; (D) such other treatment such that it will not be impaired
pursuant to section 1i24 of the Bankruptcy Code or (E) pursuant to and in
accordance with sections 1129(a)9C) and 1129(a)(9)(D) of the Bankruptcy
Code, Cash in an aggregate amount of such Allowed Class 3 Claim payable in
regular installioent payments over a period ending not more than five (5) years
after the Petition Date, plus simple interest at the rate required by applicable non-
bankruptcy law on any outstanding balance from the Effective Date, or such lesser
rate as is agreed fo in writing by a particular taxing authority and the Debtors or
Reorganized Debtors, as applicable, purspant to section 11299 C) of the
Bankruptcy Code; provided, however, that Class 3 Claims incurred by any Debtor
in the ordinary course of business may be paid in the ordinary course of business
by such applicable Debtor or Reorganized Debtor in accordance with such
applicable terms and conditions relating thereto without further notice to or order
of the Bankruptcy Court. Any installment payments to be made under clause (D)
or (E) above shall be made in equal quarterly Cash payments beginning on the first
applicable Subsequent Distribution Date, and continuing on cach Subscquent
Distribution Date thereafter until payroent in full of the applicable Allowed Class
3 Claim. For the avoidance of doubt, any Lien that secures a {Class 3 Claim shall
be retained against the applicabie Collateral until such Class 3 Claim s paid or
reserved in full in Cash or Disallowed by order of the Bankruptcy Court.

G Voting: Class 3 is an Unimpaired Class, and the Holders of Claims in Class 3 shall
be conclusively deemed to have accepted this Plan pursuant to section 1126(1) of
the Bankruptey Code. Therefore, Holders of Claims in Class 3 are not entitled to
vote to accept or reject this Plan.

4. Class 4 - Prepetition Credit Agreement Claims

{a) Classification: Class 4 consists of the Prepetition Credit Agreement Claims.

(b} Allowance: The Prepetition Credit Agreement Claims are deemed Allowed
Secured Claims in the aggregate principal amount of $27,260,000, plus any
accrued and unpaid interest payable on such amounts through the Effective Date 2

{c) Treatment: On the Effective Date, the Allowed Prepetition Credit Agreement
Claims shall, in full satisfaction, sctilement, discharge and relcase of, and in
exchange for, such Claims, be indefeasibly paid in full in Cash from the proceeds
of the Exit Facility Loans. Without affecting any additional Liens required by the
Exit Facility Loan Documents, cach Prepetition Credit Agreement Lien is
stipulated to as valid, perfected, and not avoidable, and shall sccure the Exit
Facility Loans and all other indcbtedness and obligations of the Reorganized
Diebtors under or secured by the Exit Facility Loan Documents and cach such
Prepetition Credit Agreement Lien shall, as of the Effective Date, (i} be ratified,

The Allowed amount excludes any accrued fees, costs, and expenses (inciuding all Prepetition Credit Agreement Agent and
Lenders Fees and Expenses) that will be paid in cash on the Effective Date pursuant to this Plan or otherwise after the Effective
Date in accordance with Axticle V. T of this Plan.
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reaffirmed and deemed granted by the Reorganized Debtors, (it) remain attached
to the Reorganized Debtors’” assets and property, and (3it) not be, and shall not be
deemed to be, impaired, discharged or released by this Plan, the Confirmation
Order or on account of the Confirmation or Consummation of this Plan.

{d) Voting: Class 4 is an Unimpaired Class, and the Holders of Claims in Class 4 shall
be conclusively deemed to have accepted this Plan pursuant 1o section 1126(1) of
the Bankruptcy Code. Therefore, Holders of Claims in Class 4 are not entitled to
vote to accept or reject this Plan.

5. Class 3 - Prepetition Notes Clatms

{a) Classification: Class 5 consists of the Prepetition Notes Claims.
{b) Allowance: The Prepetition Notes Claims are deemed Allowed in the aggregate

principal amount of $208,512.308, plus accrued and unpaid interest thereon as of
the Petition Date.”

{c) Treatment:

) IFANDONLY IF CLASS6 VOTESTOACCEPT THISPLAN, THE
FOLLOWING TREATMENT:

On the Effective Date and in addition to the reimbursement described in
Article ¥.T of this Plan, each Holder of an Allowed Prepetition Notes Claim shall
receive, i full satisfaction, settlement, discharge and release of, and in exchange
for, such Claim, its Pro Rata share of (1) the New Second Lien Notes, if any; (2)
the New Emerge GP Equity Interests; (3) the Preferved Interests less any Preferved
Interests issucd to satisfy DIP Credit Agreement Claims; and (4) ninety-five
percent (35%) of the New Limited Partnership Interests issued and outstanding on
the Effective Date prior to dilution by the New Management Incentive Plan Equity
and any issuances pursuant to the New Warrants.

Without affecting any additional Licns required by the Exit Facility Loan
Documents, each Prepetition Note Lien is stipulated to as valid, perfected, and not
avoidable, and shall secure the Exit Facility Loans and all other indebtedness and
obligations of the Reorganized Debtors under or secured by the Exit Facility Loan
Documents and each such Prepetition Note Lien shall, as of the Effective Date, (i)
be ratified, reaffirmed and deemed granted by the Reorganized Debtors, (it) remain
not be deemed to be, impaired, discharged or released by this Plan, the
Confirmation Order or on account of the Confirmation or Consummation of this
Plan.

(i1} IFANDONLY IF CLASS 6 VOTES TOREJECT THIS PLAN, THE
FOLLOWING TREATMENT:

2 The Allowed amount excludes any nnpaid Prepetition Noteholders Fees and Expenses that will be paid in Cash on the Effective
Date pursuant to this Plan or otherwise after the Effective Date in accordance with Article V.T of this Plan.
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On the Effective Date and in addition to the reimbursement described in
Article V. T of this Plan, cach Holder of an Allowed Prepetition Notes Claim shall
receive, in full satisfaction, settlement, discharge and release of, and in exchange
for, such Claim, its Pro Rata share of (1) the New Sccond Lien Notes, if any; (2)
the New Emerge GP Equity Interests; (3) the Preferred Interests fess any Preferred
Interests issued to satisfy DIP Credit Agreement Claims; and (4) one hundred
percent (100%) of the New Limited Partnership Interests issued and outstanding
on the Effective Date prior to dilution by the New Management Incentive Plan
Equity.

{d) Voting: Class 5 is Iropaired, and Holders of Clatms in Class 5 are entitled to vote
10 accept or reject this Plan.

6. Class 6 — General Unsecured Clatms

{a) Classification: Class 6 consists of the General Unsecured Claims.
(b} Treatment:

6] IWANDONLY IFCLASSs VOTESTOACCEPT THISPLAN, THE
FOLLOWING TREATMENT:

Subject to Axticle VI hereof, on, or as soon as reasonabiy practicable
after, the later of (i) the Initial Dhstribution Date if such Class 6 Claim is an
Altowed Class 6 Claim as of the BEffective Date or (it} the next Subsequent
Distribution Date after the date on which such Class 6 Claim becomes an Allowed
Class 6 Claim, each Holder of an Allowed Class & Claim shall receive, in full
satisfaction, settlement, discharge and release of, and in exchange for, such
Allowed Class 6 Claim, its Pro Rata share of (1) 5.0% of the New Limited
Partnership Interests issued and outstanding on the Effective Date prior to dilution
by the New Management Incentive Plan Equity and any issuances pursuant to the
New Warrants and (2) New Warrants representing 10.0% of the New Limited
Partnership Interests issued and outstanding on the Effective Date prior to dilution
by the New Management Incentive Plan Equity.

The foregoing is offered solely for settlement purposes as set forth in Article V hereof,
aud such settlement is conditioned on (i) Class 6 veoting to accept this Plan, (i) the
Bankruptcy Court confirming this Plan, and (i8) the occurrence of the Effective Date.

(i IFAND ONLY IF CLASS 6 VOTES TO REJECT THIS PLAN, THE
FOLLOWING TREATMENT:

On the Effective Date, the Class 6 Claims will be discharged without
further notice to, approval of or action by any Person or Entity, and each Holder
of a Class 6 Claim shall not receive any distribution or retain any property on
account of such Class 6 Claim.

G Voting: Class 0 is Impaired, and Holders of Claims in Class 6 are entitled to vote
to accept or reject this Plan.

7. Class 7 — Intercompany Claims
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{a) Classification: Class 7 consists of the Intercompany Clairos.
{b) Treatment: Subject to the Restructuring Transactions, the Intercompany Claims

shall be reinstated, compromised, or cancelled, at the option of the relevant Holder
of such Intercompany Claims with the consent of the Majority Noteholders in the
manner set forth in the Restructuring Support Agreement.

(€} Voting: Class 7 is an Umimpaitved Class, and the Holders of Claims in Class 7 shall
be conclusively deemed to have accepted this Plan pursuant to section 1126(f) of
the Bankruptey Code. Therefore, Holders of Claims in Class 7 are not entitled to
vote to accept or reject this Plan.*

8. Class 8 - Old Emerge GP Equity Interests

{a) Classification: Class 8 consists of the Old Emerge GP Equity Interests.

{b) Treatmens: On the Effective Date, the Old Emerge GP Equity Interests will be
cancelled without further notice o, approval of or action by any Person or Entity,
and each Holder of an Old Emerge GP Equity Interest shall not receive any
distribution or retain any property on account of such Old Emerge GP Equity
Interests.

{c) Voting: Class § is an Impaired Class, and the Holders of Equity Interests in Class
§ will be conclusively deemed to have rejected this Plan pursuant to section
1126(g) of the Bankruptcy Code. Therefore, Holders of Equity Interests in Class
8 will not be entitled to vote to accept or reject this Plan.

9. Class 9 - OUld Emeree LP Eguity Interests

(a} Classification: Class 9 consists of the Old Emerge LP Equity Interests.
3] Treatment:

(i IFAND ONLY IR CLASS 6 VOTES TO ACCEPT THIS PLAN, THE
FOLLOWING TREATMENT:

Subject to Article VI hereof, on, or as soon as reasonably practicable
after, the later of (i} the Initial Distribution Date f such Class 9 Equity Interest is
an Allowed Class 9 Equity Interest as of the Effective Date or (i) the next
Subsequent Distribution Date after the date on which such Class 9 Equity Interest
becomes an Allowed Class 9 Equity Interest, each Holder of an Allowed Class 9
Hquity Interest shall receive, in full satisfaction, settlement, discharge and release
of, and in exchange for, such Allowed Class ¥ Equity Interest, its Pro Rata share
of New Warrants representing 5.0% of the New Limited Partnership Interests
issued and outstanding on the Effective Date prior to dilution by the New
Management Incentive Plan Equity.

4 Even if Class 7 was an Impaired Class, because the Holders of such Claims are Affiliate Debtors, the Holders of
such Claims would be conclusively deemed to have accepted this Plan since they are each plan proponents.
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The foregoing is offered solely for setiiement purposes as set forth in Article ¥V hereof,
and such settlement is conditioned on (i) Class 6 voting to accept this Plan, (ii) the
Bankruptcy Court confirming this Plan, and (ii) the occurrence of the Effective Date.

iy IFAND ONLY I CLASS o VOTES TOREJECT THIS PLAN. THE
FOLLOWING TREATMENT:

On the Effective Date, the Old Emerge LP Equity Interests will be
cancelled without further notice to, approval of or action by any Person or Entity,
and each Holder of an Old Emerge LP Equity Interest shall not receive any
distribution or rctain any property on account of such Old Emerge LP Equity
Interests.

{©) Voting: Class @ i3 an Impaired Class and, if the Class of General Unsecured
Claims in Class 6 votes to reject this Plan, the Holders of Equity Intercsts in this
Class 9 shall receive no distribution under this Plan on account of such Equity
Interests. Therefore, the Holders of Equity Interests in this Class 9 are deemed to
have rejected this Plan pursuant to section 1126{g) of the Bankruptcy Code and
are not entitled to vote to accept or reject this Plan.

10. Class 10 - Old Affiliate Equity Interests in anv Emerge LP Subsidiary

(a) Classification: Class 10 consists of the Old Affiliate Egquity Interests in any
Emerge LP Subsidiary.

{b) Treatment:  Subject to the Restructuring Transactions, the Old Affiliate Equity
Interests shall remain effective and outstanding on the Effective Date and shall be
owned and held by the same applicable Person(s) that held and/or owned such Old
Affiliate Equity Interests immediately prior to the Effective Date.

G Voting: Class 10 is an Unimpaired Class, and the Holders of the Old Affiliate
Equity Interests in Class 10 are conclusively deemed to have accepted this Plan
pursuant to section 1126(f) of the Bankruptcy Code. Therefore, the Holders of the
Old Affiliate Equity Interests in Class 11 are not entitled to vote to accept or reject
this Plan.

C. Special Provision Governing Unimpaired Claims

Except as otherwise provided herein, nothing under this Plan shall affect or limit the Debtors” or
the Reorganized Debtors’ rights and defenses (whether legal or equitable) in respect of any Unimpaired
Claims, including, without limitation, ali rights in respect of legal and equitable defenses to or setoffs or
recoupments against any such Unimpaired Claims.

I3 Elimination of Vacant Classes

Any Class of Claims that is not occupied as of the commencement of the Confirmation Hearing by
an Allowed Claim or a claim temporarily allowed under Bankmptcy Rule 3018, or as to which no vote is
cast, shall be deemed eliminated from this Plan for purposes of voting to accept or reject this Plan and for
purposes of determining acceptance or rejection of this Plan by such Class pursuant to section §129(a)8)
of the Bankruptcy Code.
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ARTICLE V.
ACCEPTANCE OR REJECTION OF THE PLAN
A. Presumed Acceptance of Plan

Classes 1, 2, 3, 4, 7, and 10 arc Unimpaired under this Plan. Therefore, the Holders of Claims or
Equity Interests in such Classes are deemed to have accepted this Plan pursuant to section 1126(f) of the
Bankruptcy Code and are not entitled to vote to accept or reject this Plan.

5. Presumed Rejection of Plan

Class 8 Equity Interests is Impaired and shall receive no distribution under this Plan on account of
such Equity Interests. Therefore, the Holders of Equity Interests in such Class are deemed to have rejected
this Plan pursuant to section 1126(g) of the Bankruptcy Code and are not entitled to vote to accept or reject
this Plan.

Class 9 Equity Interests is Impaired and, if the Class of General Unsecured Claims votes to reject
this Plan, the Holders of Equity Interests in such Class shall receive no distribution under this Plan on
account of such Hquity Interests. Therefore, the Holders of Equity Interests in such Class are deemed to
have rejected this Plan pursuant to section 1126(g) of the Bankruptey Code and are not entitled to vote to
accept or reject this Plan.

C. Voting Classes

Classes 5 and 6 are Impaired under this Plan. The Holders of Claims in such Classes as of the
Voting Record Date are entitded to vote (o accept or reject this Plan.

D, Acceptance by Impaired Class of Claims

Pursuant to section 1126{c) of the Bankrupicy Code and except as otherwise provided in section
1126(e} of the Bankruptcy Code, an Imapaired Class of Claims has accepted this Plan if the Holders of at
feast two-thirds {2/3) in dollar amount and more than one-half (1/2) in number of the Alowed Claims in
such Class actually voting have voted to accept this Plan.

E. Confirmation Pursuant to Sections 1129(a)(10) and 1129(b) of the Bankruptcy Code

Section 1129(a)(10) of the Bankruptey Code shall be satisfied for purposes of Confirmation by
acceptance of this Plan by either Class 5 or 6. The Debtors request confirmation of this Plan under section
1129(h) of the Bankruptcy Code with respect to any Impaired Class that does not accept this Plan pursuant
to section 1126 of the Bankruptcy Code. The Debtors reserve the right to modify this Plan or any Exhibit
or Plan Schedule in order to satisfy the requirements of section 1129(b) of the Bankruptcy Code, if
Hecessary.

£ Votes Solicited in Good Faith

The Debtors have, and upon the Confirmation Date shall be deemed to have, solicited votes on this
Plan from the Voting Classes in good faith and in compliance with the applicable provisions of the
Bankrupicy Code, including, without limitation, sections 1125 and 1126 of the Bankruptcy Code, and any
applicable non-bankruptcy law, rule, or regulation governing the adequacy of disclosure in connection with
the solicitation. Accordingly, the Debiors, the Reorganized Debtors, and each of their respective Related
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Parties shall be entitled to, and upon the Confirmation Date ave hereby granted, the protections of section
1125(e) of the Bankraptey Code.

ARTICLE V.
MEANS FOR IMPLEMENTATION OF THE PLAN
A. Global Settlement

Pursuant to section 1123 of the Bankruptcy Code and Bankruptcy Rule 9019, the Plan incorporates
a compromise and settlement of various potential Claims and Causes of Action of the parties fo the
Restructuring Support Agreement, in the form of the Global Settlement. The Global Settlement is a
cornerstone of the Plan and necessary to achieve a beneficial and efficient resolution of the Chapter 11
Cases for all parties in interest. The Plan shall be deemed to constitute a motion pursuant to Bankruptey
Rule 9019, secking approval of the Global Settlernent, and the entry of the Confirmation Order shall
constitute the Bankruptcy Court’s approval of such motion and each of the compromises or settlements that
comprise the Global Settiement, and the Bankruptcy Court’s findings shall constitute its determination that
such compromises and setilements ave within the range of rcasonableness, in the best interests of the
Debtors, their Estates, their Creditors, and other partics-in-interest, and fair and equitable. Pursuant to the
Global Settlement, solely if Class 6 votes to accept the Plan, the Majority Noteholders have agreed to carve-
out from their collateral a settiement fund consisting of:

{1} 5% of the New Limited Partnership Interests, sabject to dilution by the New Management
Incentive Plan Equity and the New Warrants; and

(2} New Warrants for 15% of the equity of the Reorganized Debtors, subject to didution by the
New Management Incentive Plan Equity.

B. Restructuring Transactions

Without limiting any rights and remedies of the Debtors or Reorganized Debtors under this Plan or
applicable law, but in all cases subject to the terms and conditions of the Restructuring Documents and any
consents or approvals required thereunder, the entry of the Confirmation Order shall constitute
authorization for the Reorganized Debtors to take, or to cause to be taken, all actions necessary or
appropriate to consummate and implement the provisions of this Plan prior to, on and after the Effective
Date, inclading such actions as may be necessary ov appropriate to effectuate a corporate restructuring of
their respective businesses, to otherwise simplify the overall corporaie structure of the Reorganized
Debtors, or to reincorporate certain of the Debtors under the laws of jurisdictions other than the laws of
which the applicable Debtors are presently formed or incorporated. Such restructuring may include one or
more mergers, consolidations, restructares, dispositions, liguidations, dissolutions, or creations of one or
more new Entities, as may be determined by the Debtors or the Reorgamzed Debtors to be necessary or
appropriate (with the consent of the Majority Noteholders), but in all cases subject to the terms and
conditions of this Plan and the Restructuring Docupents and any consents or approvals required bereunder
or thereunder (collectively, the “Restructuring Transactions’).

All such Restructuring Transactions taken, or caused to be taken, shall be deemed to have been
authorized and approved by the Bankruptey Court. The actions to effectuate the Restructuring Transactions
way include: (i) the execution and delivery of appropriate agreements or other documents of merger,
consolidation, restructiring, disposition, liguidation, or dissolution containing terms that are consistent with
the terms of this Plan and that satisfy the applicable requirements of applicable state law and such other
terms to which the applicable entities may agree; (ii) the execution and delivery of appropriate instruments

L2
o

US-DOCS 0754378416
TRADEMARK
REEL: 006825 FRAME: 0095



Case 19-11563-KBO Doc 721-1 Filed 12/18/19 Page 37 of 71

of transfer, assignment, assumption, or delegation of any asset, property, right, lability, duty, or obligation
o terms consistent with the terms of this Plan and having such other terms to which the applicable entities
may agree; (ili) the filing of appropriate certificates or articles of merger, consolidation, or dissolution
pursuant to applicable state law; (iv) the creation of one or more new Entitics; and (v) all other actions that
the applicable cntitics determine to be necessary or appropriate, including making filings or recordings that
may be required by applicable state law in connection with such transactions, but in all cases subject to the
terms and conditions of this Plan and the Restructuring Documents and any consents or approvals required
thereander.

C. Continued Corporate Existence

Date, the Reorganized Debtors (other than Emerge GP) shall continue to exist as separate legal entities in
accordance with the applicable faw in the respective jurisdiction in which they are incorporated or formed
and pursuant to their respective certificates or articles of incorporation and by-laws, or other applicable
organizational documents, in effect immediately prior to the Effective Date, except to the extent such
certificates or articles of incorporation and by-laws, or other applicable organizational documents, are
amended, restated or otherwise modified under this Plan. Notwithstanding anything to the contrary herein,
the Claims against a particular Debtor or Reorganized Debtor shall remain the obligations solely of such
Debtor or Reorganized Debtor and shall not become obligations of any other Debtor or Reorganized Debtor
solely by virtue of this Plan or the Chapter 11 Cases.

As soon as reasonably practicable after the Effective Date, Emerge GP shall wind-down and
dissolve in accordance with applicable law; provided that, the Debtors shall establish a wind-down reserve
to effectuate, and pay the fees, costs, and expenses incurred in connection with, such wind-down and
dissolution in an aggregate amount not to exceed 5125000 (the “Wind-Down Reserve”) without the
consent of the Majority Noteholders in their sole discretion.

On the Effective Date, Emerge GP shall voluntarily withdraw (and, for the avoidance of doubt,
shall be deemed to have withdrawn) as the general partner of Reorganized Emerge LP and shall in #ts place
elect (and, for the avoidance of doubt, shall be deemed to have elected) the New General Partner as the
general partner of Reorganized Bmerge LP.

D, Vesting of Assets in the Reorganized Debtors Free and Clear of Liens and Claims

Except as otherwise expressly provided in this Plan, the Confirmation Ovder, or any Restructuring
Document, pursuant to sections 1123{a)(5), 1123(h)(3), 1141(b) and {(c) and other applicable provisions of
the Bankruptey Code, on and after the Effective Date, all property and asscts of the Estates of the Debtors,
including all claims, rights, and Litigation Claims of the Debtors, and any other assets or property acquired
by the Debtors or the Reorganized Debtors during the Chapter 11 Cases or under or in connection with this
Plan {other than the Carve Out Reserve and any rejected Executory Contracts and/or Unexpired Leases),
shall vest in the Reorganized Debtors free and clear of all Claims, Liens, charges, and other encumbrances,
subject to the Restructuring Transactions and Liens which survive the occurrence of the Effective Date as
that secure the Exit Facility Loans). On and after the Effective Date, the Reorganized Debtors may (1)
operate their respective businesses, (1) use, acquire, and dispose of their respective property and (iii)
compromise ot settle any Claims, in each case without notice to, supervision of or approval by the
Bankruptey Court and free and clear of any restrictions of the Bankruptey Code or the Bankruptey Rules,
other than restrictions expressly imposed by this Plan or the Confirmation Order.

. Exit Facility Loan Documents
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Om the Effective Date, the Debtors and the Reorganized Debtors, as applicable, shall be authorized
to execute and deliver, and to consunmunate the transactions contemplated by, the Exit Facility Loan
Documents, in cach case in form and substance acceptable to the Special Restructuring Committee and the
Majority Notcholders in the manner set forth in the Restructuring Support Agreement and without further
notice to or order of the Bankruptey Court, act or action under applicable law, regulation, order, or rule or
the vote, consent, authorization or approval of any Person or Entity (other than as expressly requived by the
Exit Facility Loan Documents). On the Effective Date, the Exit Facility Loan Documents shall constitute
tegal, valid, binding and authorized indebtedness and obligations of the Reorganized Debtors (other than
Emerge GP), enforceable in accordance with their respective terms and such indebtedness and obligations
shall not be, and shall not be decmed to be, cnjoined or subject to discharge, tmpairment, reicase or
avoidance under this Plan, the Confirmation Order or on account of the Confirmation or Consumimation of
this Plan. For the avoidance of doubt, any letter of credit issued and outstanding under the Prepetition
Credit Agreement on the Effective Date shall be deemed issued under the Exit Facility Credit Agreement.

Un the Effective Date, the Prepetition Debt Liens in relation to the Exit Facility Loans and any and
all additional Hens and sccarity interests to be granted in accordance with the Exit Facility Loan Documents
(a) shall be legal, binding, and cunforceable liens on, and security interests in, the collateral granted
thereunder in accordance with the terms of the Exit Facility Loan Documents, (b) shall be deemed
automatically attached and perfected on the Effective Date, subicct only to such liens and security interests
as may be permitied under the Exit Facility Loan Documents, and (c) shall not be subject 1o avoidance,
recharacterization, or subordination (including equitable subordination} for any purposes whatsocever and
shall not constitute preferential wansfers, fraudulent conveyances, or other voidable transfers vnder the
Bankruptey Code or any applicable non-bankruptey law. The Reorganized Debtors and the entities granted
such liens and security interests arc authorized to make all filings and recordings, and to obtain all
governmental approvals and consents necessary to establish, attach, and perfect such licns and security
interests under the provisions of the applicable state, provincial, federal, or other law (whether domestic or
foreign) that would be applicable in the absence of this Plan and the Confirmation Order (it being
understood that perfection shall occur automatically by virtue of the entry of the Confirmation Ovder and
the occurrence of the Effective Date, and any such filings, recordings, approvals, and consents shall not be
required), and will thereafter cooperate to make all other filings and recordings that otherwise would be
necessary under applicable law to give notice of such liens and security inferests to third parties. To the
extent that any Holder of a Secured Claim that has been satisfied or discharged in full pursuant to this Plan,
or any agent for such Holder, has filed or recorded publicly any liens and/or security interests to secure
such Holder’s Secured Claim, then as soon as practicable on or after the Effective Date, such Holder (or
the agent for such Holder) shall take any and all steps reasonably requested by the Debtors, the Reorganized
Debtors, or the Exit Facility Agent that are necessary to release and/or extinguish such liens and security
nferests.

£ No Termination or Release of Prepetition Debt Liens

Notwithstanding anything in this Plan to the contrary, all property and assets of the Estates of the
Debtors, including, without limitation, all claims, rights and Litigation Claims of the Debtors and any
property and assets acquired by the Debtors or the Reorganized Debtors during the Chapter 11 Cases or
under or in connection with this Plan, shall remain encumbered by and subject to the Prepetition Debt Liens,
which, as of the Effective Date, shall secure the Exit Facility Loans and the New Second Lien Notes, as
applicable, and such Liens (i) shall be and hereby arve ratified, reaffirmed as valid, enforceable, and not
avoidable, and deemed granted by the Reorganized Debtors and (it} shall not be, and shall not be decmed
to be, impaired, terminated, discharged or released by this Plan or the Confirmation Order or on account of
the Confirmation or Consummation of this Plan.

(5. New GF/LP Equity intevests; Book Entry
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On the Effective Date, subject to the terms and conditions of the Restructuring Transactions, the
New General Partner and Reorganized Emerge LP shall issue the New GP/LP Equity Interests, as
applicable, pursuant to this Plan and/or the Amended/New Organizational Documents, as applicable.
Except as otherwisc expressly provided in the Restructuring Documents, the New General Partner and
Reorganized Emerge LP shall not be obligated to register the New GP/LP Equity Interests under the
Securities Act or to list such Equity Interests for public rading on any securities exchange.

Distributions of the New GF/LP Equity Interests and New Warrants may be made by delivery or
book-entry transfer thercof by the applicable Distribution Agent in accordance with this Plan and the
Amended/New Organizational Documents. Upon the Effective Date, after giving effect to the transactions
contemplated hereby, the authorized capital stock or other equity securities of the New General Partner and
Reorganized Emerge LP shall be that number of interests or units of New GP/LP Equity Interests as may
be designated in the Amended/New Organizational Documents.

On and as of the Effective Date, all of the Holders of New GP/LP Equity Interests shall be bound
by the terms and conditions of the Amended/New Organizational Documents, without the need for
execution by such Holder. The Amended/New Organizational Documents shall be binding on all Persons
receiving, and all Holders of, the New GP/LP Equity Interests (and their respective successors and assigns},
whether such interest is received or to be received on or after the Effective Date.

H New Management Incentive Plan

As soon as reasonably practicable after the Effective Date, the New General Partner will adopt and
implement the New Management Incentive Plan, which terms and conditions, including recipicnts,
individual awards and vesting periods, shall be determined by the New Board. The New Management
Incentive Plan Equity will dilute all of the New Limited Partnership Interests equally.

{ New Warrants

If the Class of General Unsecured Claims votes to accept this Plan, then on the Effective Date,
consistent with the Global Settlement, Reorganized Emerge LP shall enter into and consummate the
transactions conternplated by the New Warranis Agreement (including issuing the New Warrants), which
shall become effective and binding in accordance with their respective terms and conditions upon the parties
thereto, in each casc without further notice to or order of the Bankruptcy Court, act or action under
applicable law, regulation, order, or rule or the vote, consent, authorization or approval of any Person or
Entity (other than as expressly required by the New Warrants Agreement and the New Warrants, as
applicable}.

J. Plan Securities and Related Documentation; Exemption from Securities Laws

Un and after the Effective Date, the Debtors and the Reorganized Debtors, as applicable, are
authorized to and shail provide or issue. as applicable, the New Second Lien Notes, the Preferred Interests,
the New GP/LP Equity Interests, the New Warrants, and any and all other securities to be distributed or
issued under this Plan {(collectively, the “Plan Securities”) and any and all other notes, units, stock,
instruments, certificates, and other documents or agreements required to be distributed, issucd, executed or
delivered pursuant to or in connection with this Plan {coliectively, the “Plan Securities and BDocumenis™).
in each case in form and substance acceptable to the Special Restructuring Committee and the Majority
Noteholders in the manner set forth in the Restructuring Support Agreement, and without further notice to
or order of the Bankruptcy Court, act or action under applicable law, regulation, order, or rule or the vote,
consent, authorization or approval of any Person or Entity.
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The offer, distribution and issuance, as applicable, of the Plan Securities and Documents under this
Plan shall be exempt from registration and prospectus delivery requirements under applicable securities
taws (including Section 5 of the Securitics Act or any similar state or local law requiring the registration
and/or the delivery of a prospectus for offer or sale of a security or registration or licensing of an issuer of
a security) pursuant to section 1145(a) of the Bankruptcy Code and/or other applicable exemptions. An
offering of Plan Securities provided in reliance on the exemption from registration under the Securities Act
pursuant to section 1145(a) of the Bankruptey Code may be sold without registration to the extent permitted
under section 1145 of the Bankruptey Code and is deemed to be a public offering, and such Plan Securities
may be resold without registration to the cxtent permitied under section 1145 of the Bankruptey Code.

All New GP/LP Equity Interests issued to Holders of Allowed Claims on account of their respective
Claims may be issued without registration under the Securities Act or any sirmnilar federal, state, or local law
in reliance on section 1145(a) of the Bankruptcy Code.

Resales of any Plan Securities by Persons who receive any Plan Securities that are offered pursuant
to an exemnption under section 1145(a) of the Bankruptey Code, who are deemed to be “underwriters” (as
such term is defined in section 1145(b)}(1) of the Bankruptcy Code) (collectively, the “Restricted Holders™)
would not be exempted by section 1145 of the Bankruptey Code from registration of Plan Securities under
the Securities Act. Resuricted Holders would, however, be permitted to resell the Plan Securities that are
offered pursuant {o an exemption under section 1145(a) of the Bankruptey Code without registration if they
are able to comaply with the provisions of Rule 144 under the Securities Act, or if such securities are
registered with the Commussion pursuant to a registration staterment or otherwise.

The terms of the Restructuring Documents governing the Preferred Interests and the New Limited
Partnership Interests will provide registration rights to holders of the New Second Lien Notes (among other
rights).

K. Release of Liens and Claims

To the fullest extent provided under section 1141{c} and other applicable provisions of the
Bankruptcy Code, except as otherwise provided herein {including, without limitation, Article V.F and V.G
of this Plan) or in any contract, instrument, release or other agreement or document entered into ov delivered
in connection with this Plan, on the Effective Date and concurrently with the applicable distributions made

the assets or property of the Debtors or the Estates shall be fully released, canceled, terminated, extinguished
and discharged, in each case without further notice to or order of the Bankruptcy Court, act or action under
applicable law, regulation, order, or rule or the vote, consent, authorization or approval of any Person or
Entity. The filing of the Confirmation Order with any federal, state, or local agency or department shall
constitute good and sufficient evidence of, but shall not be required to effect, the termination of such Liens,
Claims and other interests to the extent provided in the immediately preceding sentence. Any Person or
Entity holding such Liens, Claims or interests shall, pursuant to section 1142 of the Bankruptcy Code,
promptly cxecute and deliver to the Reorganized Debtors such instruments of termination, release,
satisfaction and/or assignment (in recordable form) as may be reasonably requested by the Reorganized
Debtors.
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L. Organizational Documents of the Reorganized Debtors

The respective organizational documents of cach of the Debtors shall be amended and restated or
replaced (as applicable) in form and substance satisfactory to the Special Restructuring Committee and the
Majority Noteholders in the manner set forth in the Restructuring Support Agreement and as necessary to
satisty the provisions of this Plan and the Bankruptcy Code. Such organizational documents shall: (i) to
the extent required by section 1123(a)6) of the Bankruptcy Code, include a provision prohibiting the
issuance of non-voting equity securitics; (il) authorize the issuance of New GP/LP Equity Inierests in an
amount not less than the amount necessary o permit the distributions thereof required or contemplated by
this Plan; (iit) to the extent necessary or appropriate, include restrictions on the transfer of New GP/LP
Hquity Interests; and (1v) to the extent necessary or appropriate, inclode such provisions as may be needed
to effectuate and consummate this Plan and the transactions contemplated herein. After the Effective Date,
the Reorganized Debtors may, subject to the terms and conditions of the Restructuring Documents, amend
and restate their respective organizational documents as permitted by applicable law.

M. Directors and Officers of the Reorganized Debtors

The New Board shall be identified in the Plan Supplement and shall be subject to approval of the
Bankruptcy Court pursuant to section 1129(a)(5) of the Bankruptey Code. Pursuant to and to the extent
required by section 1129(a)5) of the Bankruptey Code, the Debtors will disclose, at or prior to the
Confirmation Hearing, the identity and affiliations of any Person proposed to serve on the New Board or
as an officer of each of the Reorganized Debtors {other than Emerge (GP), and, to the extent such Person is
an insider other than by vivtue of being a director, managing member or an officer, the nature of any
compensation for such Person. Each such divector, manager, managing member and/or officer shall serve
from and after the BEffective Date pursuant to applicable law and the terms of the Amended/New
Crganizational Documents and the other constituent and organizational documents of the applicable
Reorganized Debtors. The existing boards of directors and other governing bodies of the Debtors will be
deemed to have resigned on and as of the Effective Date, in cach case without further notice to or order of
the Bankruptcy Court, act or action under applicable law, regulation, order, or rule or the vote, consent,
authorization or approval of any Person or Entity.

N. {orporate Action

Each of the Dehtors and the Reorganized Debtors may take any and all actions to execute, deliver,
File or record such contracts, instruments, releases and other agreements or documents and take such actions
as may be necessary of appropriaie to cffectnate and implement the provisions of this Plan, inciuding,
without Hmitation, the issuance and the distribution of the securities to be issued pursuant hereto, in each
case in form and substance acceptable to the Special Restructuring Coramittee and the Majority Noteholders
in the manner set forth in the Restructuring Support Agreement, and without further notice o or order of
the Bankruptcy Court, act or action under applicable law, regulation, order, or tule or any requirement of
further action, vote or other approval or authorization by the security holders, members, managers, officers
or directors of the Debtors or the Reorganized Debtors or by any other Person {except for those expressly
required pursuant hereto or by the Restructuring Docaments).

Prior to, on or after the Effective Date (as appropriate), all matters provided for pursuant to this
Plan that would otherwise require approval of the unit holders, interest holders, stockholders, directors,
officers, managers, members or partners of the Debtors {as of prior to the Effective Date) shall be deemed
to have been so approved and shall be in effect prior to, on or after the Effective Date (as appropriate)
pursuant to applicable law and without any requirement of further action by such Person or Entity or the
need for any approvals, authorizations, actions or consents of or from any such Person or Entity.
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As of the Effective Date, all matters provided for in this Plan involving the legal or corporate
structure of the Debtors or the Reorganized Debtors (including, without umitation, the adoption of the
Amended/New Organization Documents and similar constituent and organizational documents, and the
selection of managers, directors, managing members and/or officers for, each of the Reorganized Debtors),
and any legal or corporate action required by the Debtors or the Reorganized Debtors in connection with
this Plan, shall be deemed to have occurred and shall be in full force and effect in all respects, in each case
without further notice to or order of the Bankruptcy Court, act or action under applicable law, regulation,
order, or vule or any vequirerent of further action, vote or other approval or authorization by any Person or
Entity.

On and after the Effective Date, the appropriate officers of the Debtors and the Reorganized Debtors
are authorized to issue, exccute, and deliver, and consumumate the transactions contemplated by, the
contracts, agreements, documents, guarantees, pledges, consents, sccurities, certificates, resolutions and
mstruments contemplated by or described in this Plan in the name of and on behalf of the Debtors and the
Reorganized Debtors, in cach case in form and substance acceptable to the Special Restructuring Committee
and the Majority Noteholders in the manner set forth in the Restructuring Support Agreement, and without
further notice to or order of the Bankruptey Court, act or action under applicable law, regulation, order, or
rule or any requirement of further action, vote or other approval or authorization by any Person or Entity.
The secretary and any assistant secrctary of the Debtors and the Reorganized Debtors shall be authorized
to certify or attest to any of the foregoing actions.

O. Cancellation of Notes, Certificates and Instruments

On the Effective Date, except to the extent otherwise provided herein (ncloding, without limitation,
Article V.E and V.F of this Plan), all notes, indentures, instruments, certificates, agreements and other
documents evidencing or relating to any bopaired Claim shall be fully released, terminated, extinguished
and discharged, in each case without further notice to or order of the Bankruptcy Coutt, act or action under
applicable law, regulation, order, or rule or any requirement of further action, vote or other approval or
authorization by any Person or Entity; provided that the Prepetition Credit Agreement and the Prepetition
Notes Agreement shall each continue in effect for the limited purpose of allowing Holders of Claims
thereunder to receive, and allowing and preserving the rights of the administrative agents thercunder to
make, distributions under this Plan; provided further that, upon completion of all such distributions, the
Prepetition Credit Agreement and the Prepetition Notes Agreement and any and all notes, securities and
instruments issued in connection therewith shall terminate completely without further notice or action and
be deemed surrendered.

P. Old GF/LP Equity interests; Old Affiliate Equity Interests

On the Effective Date, the Old GP/LP Equity Interests will be terminated and cancelled without
further notice to or order of the Bankruptey Court, act or action under applicable law, regulation, order, or
rule or any requirement of further action, vote or other approval or authorization by any Person or Entity.

On the Effective Date, the Old Affiliate Equity Interests shall remain effective and outstanding,
and shall be owned and held by the same applicable Person{s) that held and/or owned such Old Affiliate
Equity Interests immediately prior to the Effective Date. Each Emerge LP Subsidiary shall continue to be
governed by the terms and conditions of its applicable organizational documents as in effect immediately
prior to the Effective Date, except as amended or modified by this Plan.

US-DOCS 0754378416
TRADEMARK
REEL: 006825 FRAME: 0101



Case 19-11563-KBO Doc 721-1 Filed 12/18/19 Page 43 of 71

o) Sources of Cash for Plan Distributions

All Cash necessary for the Debtors or the Reorganized Debtors, as applicable, to make payments
required pursuant to this Plan will be obtained from their respective Cash balances, including Cash from
operations, the Wind-BDown Reserve established pursuant to this Plan and solely in connection with Herge
GP’s dissolution, and the Exit Facility Credit Agreement. The Debtors and the Reorganized Debtors, as
applicable, may also make such payments using Cash received from thetr subsidiaries through their
respective consolidated cash management systems and the incurrence of intercompany transactions, but in
all cases subject to the terms and conditions of the Restructuring Documents.

R Continuing Effectiveness of Final Orders

Payment asthorization granted to the Debtors under any prior Final Order entered by the
Bankruptcy Court shall contimie in effect after the Effective Date.  Accordingly, the Debtors or the
Reorganized Debtors may pay or otherwise satisfy any Claim fo the extent permitted by, and subject to, the
applicable Final Order without regard to the {reatment that would otherwise be applicable to such Claim
under this Plan.

5. Funding and Use of Carve Out Reserve

O or before the BEffective Date, the Debtors shall fund the Carve Out Reserve mn Cash in the
aggregate ammount of the Professional Fee Claims Estimates unless such other amount is determined by
agreemment among the Debiors, the Majority Noteholders and the Professional, or by order of the Bankruptey
Court.

The Cash contained in the Carve Out Reserve shall be used solely to pay the obligations and
Habilities for which such rescrve was cstablished, with the Unused Cash Reserve Amount (if any) being
returned to the Reorganized Debtors within three (3) Business Days after determining the Umused Cash
Reserve Amount. The Bebtors and the Reorganized Debtors, as applicable, shall maintain detailed records
of all payvments made from the Carve Out Reserve, such that all payments and transactions shall be
adequately and promptly documented in, and readily ascertainable from, their respective hooks and records.

After the Effective Date, neither the Bebtors nor the Reorganized Debtors shall deposit any other
funds or property into the Carve Out Reserve without further order of the Bankruptey Court or otherwise
commingle funds in the Carve Out Reserve. To the extent the Carve Out Reserve is insufficient to pay in
full in Cash the obligations and labilities for which such reserve was established, then the Reorganized
Diebtors shall, within five (5) Business Days, pay such obligations and liabilities from either Cash on hand
or by drawing under the Exit Facility Credit Agreement to the extent of any availability thereunder.

T Payment of Fees and Expenses of Certain Creditors

The Debtors shall, on and after the Effective Date and to the extent invoiced, pay the Prepetition
Credit Agreerent Agent & Lenders Fees and Expenses and the Prepetition Noteholders Fees and Expenses
{(in each case whether accrued prepetition or postpetition and to the extent not otherwise paid during the
Chapter 11 Cases), without application by any such parties to the Bankruptcy Court, and without notice and
a hearing pursuant to section 1129(a}4) of the Bankruptcy Code or otherwise; provided, however, if the
Debtors or Reorganized Debtors and any such Entity cannot agree with respect to the reasonableness of the
fees and expenses incurred prior to the Effective Date to be paid to such party, the reasonableness of any
such fees and expenses shall be determined by the Bankruptcy Court (with any undisputed amounts {o be
paid by the Debtors on or after the Effective Date (as applicable) and any disputed amounts to be escrowed
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by the Reorganized Debtors). Notwithstanding anything to the contrary in this Plan, the fees and expenses
described in this paragraph shall not be subject to the Administrative Claims Bar Date or Claims Bar Date.

ARTICLE VL
TREATMENT OF EXECUTORY CONTRACTS AND UNEXPIRED LEASES
A Treatment of Executory Contracts and Unexpired Leases
On the Effective Date, all Executory Contracts and Unexpired Leases of the Debtors shall be

deemed rejected by the Debtors in accordance with sections 365(a) and 1123(b)}(2) of the Bankruptey Code,
except for those Executory Contracts and Unexpired Leases that:

® have been assumed or rejected by the Debtors by prior order of the Bankraptey Court;
(i1} previously expired or terminated pursuant to ifs own lerms or by agreement of the parties

thereto;
{iit} are the subject of a motion to assume filed by the Debtors pending on the Effective Date;

(iv} are identified by the Debtors {(with the consent of the Majority Noteholders) for assumption
in the Plan Supplement, which may be amended by the Debtors (with the consent of the Majority
Noteholders) to add or remove Executory Contracts and Unexpired Leases prior to the Etffective Date; or

(v} arc assumed by the Debtors pursuant to the terms of this Plan.

Without aroending or altering any prior order of the Bankruptey Court approving the assumption
or rejection of any Executory Contract or Unexpired Lease, eniry of the Confirmation Order by the
Bankruptcy Court shall constitute approval of such rejections and assurptions (as applicable) pursuant to
sections 365(a) and 1123(b)}2) of the Bankruptcy Code.

To the extent any provision in any Executory Contract or Unexpired Lease assumed or assumed
and assigned (as applicable) pursuant to this Plan or any prior order of the Bankruptcy Court (including,
without limitation, any “change of control” provision) {(a) prohibits, restricts or conditions (or purports {0
prohibit, restrict or condition), (b} is modified, breached or terminated {or deemed modified, breached or
terminated), (¢) increases, accelerates or otherwise alters any obligations or liabilities of the Debtors or
Reorganized Debtors (or purports to increase, accelerate or otherwise alter any obligations or liabilities of
the Debtors or Reorganized Debtors), or (d) results in the creation or imposition of any Licn upon any
property or asset of any of the Debtors or Reorganized Debtors {or purports to result in the creation or
tmposition of any Lien upon any property or assct or any of the Debtors or Reorganized Debtors), in cach
case as a result of (i) the commencement of these Chapter 11 Cases or the insolvency or financial condition
of any Debtor at any time before the closing of its respective Chapter 11 Case, (11) any Debtor’s or any
Reorganized Debtor’s assumption or assumption and assignment (as applicable) of such Executory Contract
or Unexpired Lease or (iii) the Confirmation or Consununation of this Plan, then such provision shall be
deemed modified such that the transactions contemplated by this Plan shall not entitle the non-debtor party
thereto to modify, declare a breach, terminate, increase, accelerate or alter any of the obligations or
Habilitties of the Debtors or the Reorgamzed Debtors under, or create or impose any Lien upon any property
or asset of any of the Debtors or Reorganized Debtors under any such Executory Contract or Unexpirved
Lease or to exercise any other default-related rights or remedics with respect thereto, and any required
consent under any such contract or lease shall be deemed satisfied by the Confirmation of the Plan.
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Each Executory Contract and Unexpired Lease assumed and/or assigned pursuant to this Plan shall
revest in and be fully enforceable by the applicable Reorganized Debtor or the applicable assignee in
accordance with its terms and conditions, except as modified by the provisions of this Plan, any order of
the Bankruptcy Court approving its assumption and/or assignment, or applicable law.

The inclusion or exclusion of a contract or lease on any schedule or exhibit shall not constitute an
admission by any Debtor that such contract or lease is an Executory Contract or Unexpired Lease or that
any Debtor has any liability thereunder.

B. Cure of Defaults; Assignment of Executory Contracts and Unexpired Leases

Any defaults under each Executory Contract and Unexpired Lease to be assumed, or assumed and
assigned, pursuant to this Plan shall be satisfied, pursuant to and to the extent required by section 365(b)(1)
of the Bankruptey Code, by payment of the applicable default amount in Cash on the Effective Date or on
such other terms as the Bankruptey Court may order or the parties to such Executory Contracts or Unexpired
Leases may otherwise agree in writing {(with the consent of the Majority Noteholders) {the “Cure Claim
Amount”).

In the cvent of an assumption, ot an assumption and assigoment, of an Hxecutory Contract or
Unexpired Lease under this Plan, the Debtors shall File and serve upon counterparties to such Executory
Contracts and Unexpived Leases, a notice of the proposed assumption, or proposed assurnption and
assignment (the “Assumption Notice™), which will: (a) list the applicable Cure Claimn Amount, if any; (b)
if applicable, identify the party to which the Executory Contract or Unexpired Lease will be assigned;
{c) describe the procedures for filing objections thereto; and (d) explain the process by which related
disputes will be resolved by the Bankruptey Court, including the date by which any objection fo the
Assumption Notice must be filed and received by the Debtors.

Any objection by a counterparty to an Executory Contract or Unexpired Lease to a proposed
assumption, or proposed assumption and assignment under this Plan, or any related cure amount, must be
Filed, served and actually received by the Debtors on the date specified in the Assumption Notice
(notwithstanding anything in the Schedules or a Proof of Claim to the contrary). Any counterparty to an
Hxecutory Contract or Unexpired Lease that fails to object timely to the proposed assumption, or proposed
assumption and assignment, or cure amount will be deemed to have consented to such matters and will be
deemed to have forever released and waived any objection to such proposed assumption, proposed
assumption and assignment, and cure amount. The Confirmation Order shall constitute an order of the
Bankrupicy Court approving cach proposed assumption, or proposed assumption and assignment, of
Executory Contracts and Unexpired Leases pursuant to sections 365 and 1123 of the Bankruptcy Code as
of the Effective Date.

In the event of a dispute regarding (a) the amount of any cuare payment, (b} the ability of any Debtor
or assignee to provide “adequate assurance of future performance” (within the meaning of section 365 of
the Bankruptey Code) under the Executory Contract or Unexpired Lease to be assumed, or assumed and
assigned or (¢} any other matter pertaining to assumption or assignment, the applicable cure payments
required by section 365(b (1) of the Bankrupicy Code shall be made following the entry of a Final Order
resolving the dispute and approving such assumption or assumption and assignment; provided. however,
that following the resolution of any such dispute, the Debtors or the Reorganized Debtors, as applicable,
may elect to reject such Executory Contract or Unexpired Lease in lieu of assuming or assigning it. The
Debtors or the Reorganized Debtors, as applicable, shall be authorized to effect such rejection by filing a
writien notice of rejection with the Bankruptey Court and serving such notice on the applicable counterparty
within ten (10) days of the entry of such Final Order.
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Subject to any cure claims Filed with respect thereto, assumption or assumption and assignment of
any Executory Contract or Unexpired Lease pursuant to this Plan shall result in the full release and
satisfaction of any Claims or defaults, whether monetary or nonmonetary. including defaults of provisions
restricting the change in control or ownership inferest composition or other bankrupicy-related defaults,
arising under any assumed Executory Contract or Unexpired Lease at any time prior to the effective date
of assumption or assumption and assignment, in each case as provided in section 365 of the Bankruptcy
Code. Any Proofs of Claim filed with respect to an Executory Contract or Unexpired Lease that has been
assumed or assumed and assigned by Final Ovder shall be deemed disallowed and expunged (subject to any
cure claimas Filed with respect thereio), without further notice o or action, order, or approval of the
Bankruptcy Court.

With respect to any Executory Contract or Unexpired Lease assumed and assigned pursuant to this
Plan, upon and as of the Effective Date, the applicable assignee shall be deemed to be substituted as a party
thereto for the applicable Debtor party to such assigned Exccutory Contract or Unexpired Lease and,
accordingly, the Debtors and the Reorganized Debtors shall be relieved, pursuant to and to the cxtent set
forth in section 365(k) of the Bankruptcy Code, from any further liability under such assigned Executory
Contract or Unexpired Lease.

L. Rejection of Executory Contracts and Unexpived Leases

The Debtors reserve the right (with the consent of the Majority Notcholders), at any time prior to
the Effective Date, except as otherwise specifically provided herein, to seek to reject any Executory
Contract or Unexpired Lease, including any Executory Contract or Unexpired Lease previously assumed
by the Debtors pursuant to an order of the Bankruptcy Court or identified in the Plan Supplement, and to
file a motion requesting authorization for the rejection of any such contract or lease. The Confirmation
V1 pursuant to sections 365 and 1123 of the Bankrmaptcy Code as of the Effective Date. Rejection of any
Executory Contract or Unexpired Lease pursuant to this Plan or otherwise shall not constitute a termination
of any preexisting obligations owed to the Debtors or the Reorganized Debtors, as applicable, under such
Executory Contracts or Unexpired Leases.

0. Claims on Account of the Rejection of Executory Contracts or Unexpired Leases

All Proofs of Claim with respect to Claims arising from the rejection of Executory Contracts or
Unexpired Leases, pursuant to this Plan or the Confirmation Order, if any, must be filed with the Bankruptey
Court within thirty (30} days after service of an order of the Bankruptcy Cowurt {inchuding the Confirmation
Order) approving such rejection.

Any Person or Entity that is required to file a Proof of Claim arising from the rejection of an
Executory Contract or an Unexpired Lease that fails to timely do so shall be forever barred, estopped and
enjoined from asserting such Claim, and such Claim shall not be enforceable, against the Debtors, the
Reorganized Debtors or the Hstates, and the Debtors, the Reorganized Debtors and their Estates and their
respective assets and property shall be forever discharged from any and all indebtedness and liability with
respect to such Claim unless otherwise ordered by the Bankruptey Court or as otherwise provided herein.
Al such Claims shall, as of the Effective Date, be subject to the permanent injunction set forth in Article
X.G hereof.

£ D&O Liability Insurance Policies

On the Effective Date, each D&O Liability Insurance Policy shall be assumed by the Debtors pursuant to
section 365(a) and section 1123 of the Bankruptey Code as to which no Proof of Claim, request for
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administrative expense, or cure claim need be Filed. Unless previously effectuated by separate order entered
by the Bankruptcy Court, entry of the Confirmation Order shall constitute the Bankrupicy Court’s approval
of the Debtors’ assuroption of each of the D&O Liability Insurance Policies. In furtherance of the foregoing
and subject to the terms and conditions of the D&O Liability Insurance Policies (including any “tail”,
“runoff” or extended reporting period coverage provision to the extent obtained by the Debtors in relation
to any such insurance policies), the Reorganized Debtors shall maintain and continue in full force and effect
such D&O Liability Insurance Policies for the benefit of the insured Persons at levels (including with
respect to coverage and amount) no less favorable than those existing as of the date of entry of the
Confirmation Order for a period of no less than six (6) years following the Effective Date; provided,
however, that, after assumption of the D&O Liability Insurance Policies, nothing in this Plan otherwise
alters the terms and conditions of the D& O Liability Insurance Policies. Subiject to the terms and conditions
of the D&(O Liability Insurance Policies (including any “tail”, “runoff” or extended reporting period
coverage provision to the extent obtained by the Debtors in relation to any such insurance policies),
Confirmation and Consuromation of this Plan shall not impair or otherwise modify any available defenses
of the Reorganized Debtors under the D&O Liability Insurance Policies. For the avoidance of doubt, the
D&O Liability Insurance Policies shall continue to apply with respect 1o actions, or failures to act, that
occurred on or prior to the Effective Date, subject to the terms and conditions of the D&O Liability
Insurance Policies. The Debtors are further authorized to take such actions, and to execute and deliver such
documents, as may be reasonably necessary or appropriate to implement, maintain, cause the inception or
binding of, satisfy any terms or conditions of, or otherwise secure for the insureds the benefits of any “tail”,
“runoft” or extended reporting period coverage in relation to any such insurance policies, without further
notice to or order of the Bankruptcy Court or approval or consent of any Person or Entity.

Notwithstanding anything to the contrary in any D&O Liability Insurance Policies issued prior to
the Effective Date, the Reorganized Debtors shall not have any obligation or responsibility for the payment
of any sclf-insured retention thercunder or in connection therewith, and no person or entity shall he entitled
to seek reimbursement from or to subrogate against any Reorganized Debtors with respect to any payraents

rade under such policies.

£ Indemnification Provisions

On the Effective Date, cach Indemnification Provision shall be deemed and treated as an Executory
Contract that is and shall be assumed by each applicable Debtor pursuant to section 365(a) and section 1123
of the Bankruptcy Code, subject to and solely to the extent moditicd herein (as modificd, the “Assumed
Indemuification Provisions™); provided that as it relates to the indemnification of any Bebtor’s directors,
managers and officers as of the Petition Date that were not members of the Special Resoructuring Committee
as of the Petition Date (the “Previous D&Q(s”), the aggregate Lability of the Reorganized Debtors in
connection therewith shall not exceed One Million Bollars (51,000,000) beyond the extent of the coverage
provided by the D&QO Liability Insurance Policies; provided further, that the Assumed Indemmnification
Provisions shall not apply to the Previous D&Os with respect to any liabilities arising from or related to the
fathure of the Debtors to file its current, quarterly or annual reports as required under the rules promuigated
by the Securities and Exchange Commission unless such failure is cured and the Debtors are brought back
into compliance with the rules promulgated by the Securities and Exchange Commission in accordance
with the milestones set forth in Section 6.16 of the DIP Credit Agreement. In connection with the Assamed
Indemnification Provisions, no Proof of Claim, request for administrative expense, or cure claim need he
Filed. Unless previously effectuated by separate order entered by the Bankruptcy Court, entry of the
Confirmation Order shall constitute the Bankruptey Court’s approval of the Debtors’ assumption of each
of the Assumed Indemnification Provisions. Confirmation and Consummation of this Plan shall not impair
or otherwise modify any available defenses of the Reorganized Debtors or other applicable parties under
the Assumed Indenmification Provisions. For the avoidance of doubt, (1) the Assumed Indemmification
Provisions shall continue to apply with respect to actions, or failures to act, that occurred on oy priot to the
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Effective Date, subject to the terms and conditions of the Assumed Indemnification Provisions, and (it} the
New General Partner shall not assure nor be deemed to assume any liabilities with respect to any
Indemnification Provision of a Previous D&O.

(5. Extension of Time to Assume or Reject

Notwithstanding anything to the contrary sef forth in Article V] of this Plan, in the event of a dispute
as to whether a contract is executory or a lease is unexpived, the right of the Reorgamzed Debtors 1o move
to assume or reject such contract or lease shall be extended until the date that is ten (10) days after entry of
a Final Order by the Bankruptey Court determining that the contract is executory or the lease is unexpired.
and any such contract or icase shall be assumed or rejected only upon motion of the Reorganized Debtors
following the Bankrupicy Court’s determination that the contract is executory or the lease is unexpired.

H. Modifications, Amendments, Supplements, Restatements, or Other Agreements

Unless otherwise provided in this Plan, each Executory Contract or Unexpired lease that is
assumed by the Debtors or the Reorganized Debtors shall include all modifications, amendments,
supplements, restaicroents, or other agreements that in any manner affect such Executory Contract or
Unexpired Lease, and all rights related thereto, if any, including all casements, licenses, permits, rights,
privileges, immaunities, options, rights of first refusal, and any other interests, unless any of the foregoing
has been previously rejected or repudiated or is rejected or repudiated hereunder.  Modifications,
amendments, supplerents, and restaternents to prepetition Executory Contracts and Unexpived Leases that
have been executed by the Debtors during the Chapter 11 Cases shall not be deerced fo alter the prepetition
nature of the Executory Contract or Unexpired Lease, or the validity, priority, or amount of any Claims that
may arise in connection therewith.

ARTICLE VIL
PROVISIONS GOVERNING DESTRIBUTIONS

A. Distributions for Claims Allowed as of the Effective Date

Except as otherwise provided in the “Treatment” sections in Article IEE hereof or as ordered by the
Bankruptcy Court, initial distributions fo be made on account of Claims that are Allowed Claims as of the
Effective Date shall be made on the Initial Distribution Date or as soon thereafter as is practicable. Any
payment or distribution required to be made under this Plan on a day other than a Business Day shall be
made on the next succeeding Business Day. Distributions on account of Disputed Claims that fust become
Allowed Claims after the Effective Date shali be made pursuant to Article VHI hereod.

B. No Postpetition interest on Claims

Unless otherwise specifically provided for in this Plan, the Confirmation Order or Final Order of
the Bankruptcy Court, or required by applicable bankruptey law (inchiding, without limitation, as required
pursuant to section 306(b) or section 511 of the Bankruptcy Code), postpetition interest shall not accrue or
be paid on any Claims and no Holder of a Claim shall be entitled to interest accruing on or after the Petition
Date on any Claim.
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L. Distributions by the Reorganized Debtors or Other Applicable Distribution Agent

{ther than as specifically set forth below, the Reorganized Debtors or other applicable Distribution
Agent shall make all distributions required to be diserthuted under this Plan. Distributions on account of
the Aliowed Prepetition Debt Claims and Allowed DIP Facility Claims shall be made to the Prepetition
Agents and the DIP Credit Agreement Agent, respectively, and such agent will be, and shall act as, the
Distribution Agent with respect to its respective Class of Clams in accordance with the terms and
condifions of this Plan and the applicable loan documents. All distributions to Holders of Prepetition Debt
Claims and DIP Facility Claims shall be deemed completed when made by the Reorganized Debtors to the
Prepetition Agents and the DIP Credit Agreement Agent, as applicable. The Reorganized Debtors may
employ or contract with other entities to assist in or make the distributions required by this Plan and may
pay the reasonable fees and expenses of such entities and the Distribution Agents in the ordinary course of
husiness. Mo Distribution Agent shall be required to give any bond or surcty or other security for the
performance of its duties unless otherwise ordered by the Bankuptcy Court.

i Delivery and Distributions; Undeliverable or Unclaimed Distributions

i. Record Date for Distributions

{Un the Distribution Record Date, the Claims Register (and the Debtors™ books and records with
respect to the Holders of Old GP/LP Equity Interests) shall be closed. Accordingly, the Debtors, the
Reorganized Debtors or other applicable Distribution Agent will have no obligation to recognize the
assignment, transfer or other disposition of, or the sale of any participation in, any Allowed Claum (other
than DIP Credit Agreement Claims and Prepetition Debt Claims) or Allowed Equity Interest that occurs
after the close of business on the Distribution Record Date, and will be entitied for all purposes herein to
recognize and distribute securities, property, notices and other documents only to those Holders of Allowed
Claims (other than DIF Credit Agreement Claims and Prepetition Debt Claims) or Allowed Equity Interest
who are Holders of such Claims or Equity Intevests, or participants therein, as of the close of business on
the Distribution Record Date. The Reorganized Debtors or other applicable Distribution Agent shall be
entitled fo recognize and deal for all purposes under this Plan with only those record holders stated on the
Claims Register, or their books and records, as of the close of business on the Distribution Record Date;
provided. however, that the Distribution Record Diate shall not apply to the DHP Credit Agreement Claims
or Prepetition Debt Claims.

2. Delivery of Distributions in General

Except as otherwise provided herein, the Debtors, the Reorganized Debtors or other applicable
Distribution Agent, as applicable, shall make distributions to Holders of Allowed Claims and Allowed
Equity Interests, or in care of their authorized agents, as appropriate, at the address for each such Holder or
agent as indicated on the Debtors” or other applicable Distribution Agent’s books and records as of the date
of any such distribution; provided, however, that the manner of such distributions shall be determined in
the discretion of the applicable Distribution Agent (subject to the terms and conditions of the DIP Credit
Agreement and the relevant Prepetition Debt Documents, if applicable); provided further, that the address
for each Holder of an Allowed Claim shall be deemed to be the address set forth in the latest Proot of Claim
Filed by such Holder pursuant to Bankruptcy Rule 3001 as of the Distribution Record Date and the address
for each Holder of an Allowed Equity Interest shall be deemed to be the address set forth in the Debtors’
books and records, or as may be held by the applicable transfer agent or similar such agency.
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3. Minimum Distributions

Notwithstanding anything herein to the contrary, no Distribution Agent shall be required to make
distributions or payments of less than $25.00 (whether in Cash or otherwise) or to make partial distributions
or payments of fractions of dollars or New GP/LP Equity Interests. in each case with respect to Impaired
Claims or Impatred Equity Interests. With respect to Impaired Claims and Impaired Equity Interests,
whenever any payment or distribution of a fraction of a dollar or share/unit of New GP/LP Equity Interest
under this Plan would otherwise be called for, the actual payment or distribution will reflect a rounding of
such fraction to the nearest whole dolar or share/unit of New GP/LP Equity Interest (up or down), with
half dollars and half shares/units of New GP/LP Equity Interest or more being rounded up to the next higher
whole nurber and with less than half dollars and half shares/units of New GF/LP Equity Interest being
rounded down to the next Jower whole number {and no Cash shall be distributed in lieu of such fractional
New GP/LP Hquity Interest).

No Distribution Agent shall have any obligation to make a distribution on account of an Allowe
Claim that is Impaired under this Plan if: (a) the aggregate amount of all distributions authorized to be made
on the Subsequent Distribution Date in question is or has an economic value less than $25,000, unless such
distribution is a final dis&ribution; or (b) the amount to be distributed to the specific Holder of an Allowed
Claim on such Subsequent Distribution Date does not constitute a final distribution to such Holder and is
or has an economic value less than $25.00, which shall be treated as an undeliverable distribution under
Article VILD .4 below.

4. Undeliverable Dhstributions

{a) Holding of Certain Undeliverable Distributions

if the distribution to any Holder of an Allowed Claim or an Allowed Equity Interest is returned to
the Distribution Agent as undceliverable or is otherwise unclaimed, no further distributions shall be made to
such Holder unless and until the Distribution Agent is notified in writing of such Helder's then current
address in accordance with the time frames described in Article VILDL.4(b) hereot, at which time all
currently due but missed distributions shall be made to such Holder on the next Subsequent Distribution
Date (or such earlier date as determined by the applicable Distribution Agent). Undeliverable distributions
shall remain in the possession of the Reorganized Debtors or in the applicable reserve, subject to Article

shall not be entitled to any additional interest, dividends or other accruals of any kind on account of their
distribution being undeliverable.

{b) Failure to Claim Undeliverable Distributions

Any Holder of an Allowed Claim or an Allowed Equity Interest (or any successor or assignee or
other Person or Entity claiming by, through, or on behalf of, such Holder) that does not assert a right
pursuant to this Plan for an undeliverable or unclaimed distribution within ninety (90) days after the later
of the Effective Date or the date such distribution is due shall be deemed to have forfeited its rights for such
undeliverable or unclaimed distnibuation and shall be forever barved and enjoined from asserting any such
rights for an undeliverable or unclaimed distribution against the Debtors or their Estates, the Reorganized
Debtors or their respective assets or property, or any Distribution Agent. In such case, any Cash, Plan
Securities, or other property reserved for distribution on account of such Claim or Equity Interest shall
become the property of the Reorganized Debtors, free and clear of any Claims or other rights of such Holder
with respect thereto and notwithstanding any federal or state escheat laws to the contrary. Any such Cash,
Plan Securities, or other property shall thereafter be distributed or allocated in accordance with the
applicable terms and conditions of this Plan. Nothing contained in this Plan shall require the Debtors, the
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Reorganized Debtors, or any Distribution Agent to atterapt to locate any Holder of an Allowed Claim or an
Allowed Equity Interest.

{c) Failure to Present Checks

Checks issued by the Distribution Agent on account of Allowed Claims or Allowed Equity Interests
shall be null and void if not negotiated within ninety (90) days after the issuance of such check. Requests
for reissuance of any check shall be made directly to the Distnibution Agent by the Holder of the relevant
Allowed Claim or Allowed Equity Interest with respect to which such check originally was issued. Any
Holder of an Allowed Claim or Allowed Equity Interest holding an un-negotiated check that does not
request reissuance of such un-negotiated check within ninety (90} days after the date of mailing or other
delivery of such check shall have its rights for such un-negotiated check discharged and be forever barred,
cstopped and enjoined from asserting any such right against the Debtors, their Estates, the Reorganized
Diebtors, or their respective assets or property. In such case, any Cash held for payment on account of such
Claims or Equity Interests shall become the property of the Reorganized Debtors, free and clear of any
Claims or other rights of such Holder with respect thereto and notwithstanding any federal or state escheat
faws to the contrary. Any such Cash shall thereafter be distributed or allocated in accordance with the
applicable terms and conditions of this Plan.

£ Compliance with Tax Requirements

In connection with this Plan and all distributions hercunder, the Reorganized Debtors or other
applicable Distribution Agent shall comply with all withholding and reporting requirements imposed by
any federal, state, local, or foreign taxing authority, and all distributions hereunder shall be subject to any
such withholding and reporting requirernenis. The Reorganized Debtors or other applicable Distribution
Agent shall be authorized to take any and all actions that may be necessary or appropriate to comply with
such withholding and reporting requivements. All Persons holding Claims or Equity Interests shall be
required to provide any information necessary to effect information reporting and the withholding of such
taxes, and each Holder of an Allowed Claim or an Allowed Equity Interest shall have the sole and exclusive
responsibility for the satisfaction and payment of any tax obligations imposed by any Governmental Unk,
inchuding income, withholding, and other tax obligations, on account of such distribution.

F. Allocation of Plan Distributions Between Principal and Interest

To the extent that any Allowed Claim entitled to a distribution under this Plan is comprised of
indebtedness and accrued but unpaid interest thereon, such distribution shall, to the extent permitted by
applicable law, be allocated for income tax purposces to the principal arnount of the Claim first and then, to
the extent that the consideration exceeds the principal amount of the Claim, o the portion of such Claim
representing accrued but unpaid interest.

153 Means of Cash Payment

Payments of Cash made pursuant to this Plan shall be in U.S. dollars and shall be made, at the
option of the applicable Distribution Agent, by checks drawn on, or wire transfer from, a domestic bank
selected by such Distribution Agent. Cash payments to foreign creditors may be made, at the option of the
applicable Distribution Agent, in such funds and by such means as arc necessary or customary in a particular
foreign jurisdiction.
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H. Timing and Calculation of Amounts to Be Distributed

Except as otherwise provided in the “Treatment” sections in Article 11 hereof or as ordered by the
Bankruptcy Court, on the Initial Distribution Date (or it a Claim is not an Allowed Claim on the Effective
Date, on the Subseguent Distribution Date occurring after such Claim becomes an Allowed Claim, or as
soon as reasonably practicable thereafter), each Holder of an Allowed Claim shall receive the full amount
of the distributions that this Plan provides for Allowed Clairas in the applicable Class. H and to the extent
that there are Disputed Claims, distributions on account of any such Dispuied Claims shall be made pursuant
to the provisions set forth in the applicable class treatment or in Article VI hereof. Except as otherwise
provided herein, Holders of Claims shall not be entitled to interest, dividends or accruals on the distributions
provided for herein, regardless of whether such distributions are delivered on or at any time after the
Effective Date.

L Setoffs

Without aktering or limiting any of the rights and remedies of the Debtors and the Reorganized
Debtors under section 502(d} of the Bankruptcy Code, all of which rights and remedies are hereby reserved,
the Debtors and the Reorganized Debtors, in consultation with the Majority Notcholders, may, but shall not
be required to, withhold (but not setoff except as set forth below) from the distributions called for hereunder
on account of any Allowed Claim (other than any Allowed Prepetition Credit Agreement Claims, Allowed
DIP Credit Agreeraent Clairns, and Allowed Prepetition Notes Clatms) an amount equal (o any claims,
Causes of Action and Litigation Claims of any nature that the Debtors or the Reorganized Dcebtors may
hold against the Holder of any such Allowed Claim; provided that, at least ten (10) days prior to effectuating
such withholding, the Debtors or the Reorganized Debtors, as applicable, shall provide written notice
thereof to the applicable Holder of such Claim, and all objections and defenses of such Holder to such
withholding are preserved. In the event that any such claims, Causes of Action or Litigation Claims are
adjudicated by Final Order or otherwise resolved against the applicable Holder, the Debtors and the
Reorganized Debtors may, pursuant to section 553 of the Bankruptcy Code or applicable non-bankrupicy
faw, set off against any Allowed Claim (other than any Allowed Prepetition Credit Agreement Claims,
Allowed DIP Credit Agreement Claims, and Allowed Prepetition Notes Claims) and the distributions to be
made pursuant hereto on account of such Allowed Claim (before any distribution is made on account of
such Allowed Claim}, the amount of such adjudicated or resolved claims, Causes of Action or Litigation
Claims. Neither the failure to effect such a setoff nor the allowance of any Claim hercunder shall constitute
a waiver or release by the Debtors or the Reorganized Debtors of any such claims, Causes of Action or
Litigation Clatms, all of which are reserved unless expressly released or compromised pursuant to this Plan
or the Confirmation Order.

ARTICLE VIIL

PROCEDURES FOR RESOLVING CONTINGENT, UNLIQUIDATED,
AND DISPUTED CLAIMS ARD EQUITY INTERESTS

A. Resolution of Disputed Claims and Equity Interests

1. Allowance of Claims and Equity Interests

After the Effective Date, and except as otherwise provided in this Plan, the Reorganized Debtors
shall have and shall retain any and all available rights and defenses that the Debtors had with respect to any
Claim or Equity Interest, including, without limitation, the right to assert any objection to Claims or Equity
Interests based on the himitations imposed by section 502 or section 510 of the Bankrupicy Code.
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2. Prosecution of Obiections to Claums and Equity Interests

After the Confirmation Date but before the Effective Date, the Debtors, and after the Effective
Date, the Reorganized Debtors shall have the authority to File objections to Claims and Equity Interests
{other than those that are Allowed under this Plan) and settle, compromise, withdraw or litigate to judgment
objections to any and all such Claims and Equity Interests, regardiess of whether such Claims and Equity
Interests are in an Unimpaired Class or otherwise; provided, however, this provision shall not apply to
Protessional Fee Claims, which may be objected to by any party-in-interest in these Chapter 11 Cases.
From and after the Effective Date, the Reorganized Debtors may settle or compromise any Disputed Claim
and Disputed Bquity Interest without any further notice to or action, grder or approval of the Bankruptey
Court. The Reorganized Debtors shall have the sole authority to administer and adjust the Claims Register
and their respective books and records to reflect any such settlements or compromises without any further
notice to or action, order or approval of the Bankruptcy Court.

3. Claims Estimpation

After the Confirmation Date but before the Effective Date, the Debtors, and after the Effective
Date, the Reorganized Debtors may at any time request that the Bankruptcy Court estimate any Disputed
Claim or contingent or unliquidated Claim pursuant to applicable law, including, without limitation, section
502(c) of the Bankruptcy Code, and the Bankruptcy Court shall retain jurisdiction under 28 U.S.C. §§ 157
and 1334 to estimate any such Claim, whether for alowance or to determine the maximum amount of such
Claim, including during the litigation concerning any objection to any Claim or during the pendency of any
appeal relating to any such objection. All of the aforementioned Claims objection, estimation and resolution
procedures are cumulative and not exclusive of one another. Claims may be estimated and subsequently
compromised, settled, withdrawn or resolved by any mechanism approved by the Bankruptecy Court. The
rights and objections of all parties are reserved in connection with any such estimation,

4. Deadline to File Obiections to Claims and Eowity Interests

Any objections to Claims shall be Filed by no later than the Claims Objection Deadline; provided
that nothing contained herein shall limit the Reorganized Debtors’ vight to object to Claims, if any, Filed or
amended after the Claims Objection Deadline. Moreover, notwithstanding the expiration of such objection
deadline, the Debtors or the Reorganized Debtors shall continue to bave the right to amend any claims
objections and to file and prosecute supplemental objections and counterclairas to a Disputed Claim until
such Disputed Claim is Allowed. Moreover, notwithstanding the expiration of the Claims Objection
Dicadling, the Reorganized Debtors shall continue to have the right to amend any claims or other objections
and to File and prosecute supplemental objections and counterclaims to a Disputed Claim ungl such
Disputed Claim is or becomes Allowed by Final Order.

Any objections to Equity Interests shall be Filed by no later than the Old GPF/LP Objection
Deadline. Moreover, notwithstanding the expiration of such objection deadline, the Reorganized Debtors
shall continue to have the right to amend any objections and to file and prosecute supplemental objections
and counterclaims to a Disputed Equity Interest until such Disputed Hquity Interest is or becomes Allowed
by Final Order.

A, No Distributions Pending Allowance

Notwithstanding any other provision of this Plan to the contrary, no payments or distributions of
any kind or nansre shall be made with respect to all or any portion of a Disputed Claim or Disputed Equity
fnterest unless and unti all objections to such Disputed Claim or Disputed Equity Interest have been settled
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or withdrawn ot have been determined by Final Order, and the Disputed Claim or Disputed Equity Interest
is or becomes Allowed by Final Order.

C. Distributions on Account of Disputed Claims and Disputed Equity fnterests Once They Are Allowed
and Additional Distributions on Account of Previously Allowed Claims and Allowed Equity
fnterests

On each Subsequent Distribution Date {or such earlier date as determined by the Reorganized
Debtors in their sole discretion), the Reorganized Debtors or other applicable Distribution Agent will make
distributions (a) on account of any Disputed Claim and Disputed Equity Interest that has become Allowed
during the preceding calendar quarter, and (b) on account of previously Allowed Claims and Allowed
Equity Interests of property that would have been distributed to the Holders thercof on the dates
distributions previously were made to Holders of Allowed Claims and Allowed Equity Interests in such
Class had the Disputed Claims and Disputed Equity Interests that have become Allowed or Disaliowed
been Allowed or Disallowed, as applicable, on such dates. Such distributions will be made pursuant to the
applicable provisions of Article VI of this Plan. For the avoidance of doubt, but without limiting the terms
or conditions of Ast i i
arising from property distributed to holders of Allowed Claims and Allowed Equity Interests in a Class and
paid to such Holders onder this Plan shall also be paid, in the applicable amounts, to any Holder of a
Disputed Claim and Disputed Equity Interest in such Class that becomes Allowed after the date or dates
that such dividends or other distributions were earlier paid to holders of Allowed Claims and Allowed
Equity Interests in such Class.

D. Reserve for Disputed Claims and Disputed Equity fnterests

The Debtors, the Reorganized Debtors, and the Distribution Agent may, in their respective sole
discretion, establish such appropriate reserves for Disputed Claims and Disputed Equity [nterests in the
applicable Class(es) as it determines necessary and appropriate, in each case with the consent of the
Majority Noteholders in the manner set forth in the Restructuring Support Agreement or as approved by
order of the Bankruptey Court. Without limiting the foregoing, reserves (if any) for Disputed Claims and
Disputed Equity Interests shall equal, as applicable. an amount of property equal to 100% of distributions
to which Holders of Disputed Claims and Disputed Equity Interests in each applicable Class would
otherwise be entitled under this Plan as of such date if such Disputed Claims and Disputed Equity Interests
were Allowed in their respective Face Amount {or based on the Debtors” books and records if the applicable
Holder has not vet Filed a Proof of Claim or Proof of Interest and the applicable bar date bas not yet

right to file a motion seeking to estimate any Disputed Claims or Disputed Equity Interest.
ARTICLE IX,

CONDITIONS PRECEDENT TO CONFIRMATION
AND CONSUMMATION OF THE PLAN

A. Conditions Precedent to Confirmation

It shall be a condition to Confirmation of this Plan that the following conditions shall have been

1. This Plan and the Restructuring Documents shall be in form and substance consistent in all
respects with the Restructuring Terrn Sheet and otherwise acceptable to the Special Restructuring
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Committee and the Majority Noteholders in the manner set forth in the Restructuring Support Agreement;
and

2. The Confirmation Order shall have been entered by the Bankruptey Court, and sach ovder shali
be in form and substance consistent in all respects with the Restructuring Term Sheet and otherwise
acceptable to the Special Restructuring Comunittee and the Majority Noteholders in the manner set forth in
the Restructuring Support Agreement.

B. Conditions Precedent to Consummation

it shall be a condition to Consummation of this Plan that the following conditions shall have been
satisfied or waived pursuant to the provisions of Article IX.C hereof.

i. The Confirmation Order shall have become a Final Order and such order shall not have been
amended, modified, vacated, stayed, or reversed;

s ]

2. The Confirmation Date shall have occurred;

3. The Bankruptey Court shall have entered one or more Final Orders (which may inchide the
Confirmation Order), in form and substance acceptable to the Special Restructuring Committee and the
Majority Notcholders in the manner sct forth in the Restructuring Support Agreoement, authorizing the
assumption, assumption and assignment and rejection of the Executory Contracts and Unexpired Leases by
the Debtors as contemplated in this Plan and the Plan Supplement;

4. This Plan and the Restructuring Documents shall not have been amended or modified other
than in a manner in form and substance consistent in all respects with the Restructuring Term Sheet and
otherwise acceptable to the Special Restructuring Commitiee and the Majority Noteholders in the manner
set forth in the Restructuring Support Agreement;

5. The Restructuring Documents shall have been filed, tendered for delivery, and been effectuated
or executed by all Entities party thereto (as appropriate), and in each case in full force and effect. All
conditions precedent to the effectiveness of such Restructuring Documents, including, without limitation,
the Exit Facility Loan Agreement and the New Second Lien Notes Agreement, shall bave been satisfied or
waived pursuant to the terms of such applicable Restructuring Documents (or shall be satisfied concurrently
with the occurrence of the Effective Date);

6. All DIP Credit Agreement Claims will have been paid off in full in Cash, or will be paid in full
in Cash simultancously with the effectiveness of the Plan, or will have received or will receive such other
treatmoent as the Holders of DIP Credit Agreement Claims and the Debtors shall have agreed to in writing,
in accordance with the terms of the DIP Credit Agreement;

7. All consents, actions, documents, certificates and agrocments necessary to implement this Plan
and the transactions contemplated by this Plan shall have been, as applicable, obtained and not otherwise
subject to unfulfilled conditions, effected or executed and delivered to the requived parties and, to the extent
required, filed with the applicable governmental units in accordance with applicable laws, and in cach case
i full force and effect;

§.  All governmental approvals and consents, including Bankruptcy Court approval, that are
applicable and legally required for the consummation of this Plan shall have been obtained, not be subject
to unfulfilled conditions and be in full force and effect, and, to the extent applicable, all applicable waiting
perinds under the Hart-Scott-Rodine Antitrust Improvements Act of 1976, as amended, shall have expired;
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9. The New Board shall have been selected;

10. The conditions to the effectiveness of the Exit Facility Credit Agreement and the New Second
Lien Notes Agreement shall have been satisfied or waived and such agreements shall have closed or will
close simnoltaneously with the effectiveness of this Plan;

11. The Restructuring Support Agreement shall be in full force and effect and shall not have been
terminated in accordance with its terms;

12. The Carve Uut Reserve shall have been tunded in full in Cash by the Debtors in accordance
with the termis and conditions of this Plan;

13. The Wind-Down Reserve shall bave been funded in the amount of $125,000 by the Debtors in
accordance with the terms and conditions of this Plan: and

i4. To the extent invoiced, all (i) Prepetition Credit Agreement Agent & Lenders Fees and
Expenses and (i1) Prepetition Notes Fees and Expenses shall have been paid in full in Cash or reserved in a
manner acceptable to the Majority Noteholders (or approved by order of the Bankruptcy Court) to the extent
of any disputes related thereto.

C. Waiver of Conditions

Subject to section 1127 of the Bankruptey Code, the conditions to Confirmation and Consummation
of this Plan set forth in this Article IX may be waived by the Debtors, with the prior written consent of the
Majority Noteholders in the manner set forth in the Restructuring Support Agreement, without notice, leave
or order of the Bankruptcy Court or any tormal action other than proceeding to confirm or consuminate this
Plan. The fathure of the Debiors or Reorganized Debtors to exercise any of the foregoing rights shall not
be deemed a waiver of any other rights, and cach right shall be deemed an ongoing right that may be asserted
at any time.

0. Effect of Non-Occurrence of Conditions to Confirmation or Consummation

If the Confirmation or the Consummation of this Plan does not occur with respect to one or more
of the Debtors, then this Plan shall, with respect to such applicable Debtor or Debtors, be null and void in
all respects and nothing contained in this Plan or the Disclosure Statement shall: (1) constitute a waiver or
release of any claims by or Claims against or Equity Interests in the Debtors; (2) prejudice in any manner
the rights of the Debtors, any Holders or any other Entity; (3) constitute an Allowance of any Claim or
Equity Interest; or (4) constituie an admission, acknowledgment, offer or undertaking by the Debtors, any
Holders or any other Entity in any respect.

ARTICLE X,
RELEASE, DISCHARGE, INJUNCTION AND RELATED PROVISIONS
A. General
With respect to Class 3 Claims only, pursuant o section 1123 of the Bankiupicy Code, and in
consideration for the classification, distributions, releases and other benefits provided under this Plan, apon

the Effective Date, the provisions of this Plan shall coustitute a good faith compromise and settlement of
such Class 5 Clairos.

A
<
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Notwithstanding anything contained herein to the contrary, the allowance, classification and
wreatment of all Allowed Claims and Equity Interests and their respective distributions (if any) and
treatments hereunder, takes into account the relative priority and rights of the Claims and the Equity
Interests in each Class in connection with any contractual. legal and equitable subordination rights relating
thereto whether arising under general principles of equitable subordination, section 510 of the Bankruptey
Code or otherwise. As of the Effective Date, any and all contractual, legal and equitable subordination
rights, whether arising under general principles of equitable subordination, section 510 of the Bankruptey
Code or otherwise, relating to the allowance, classification and treatment of all Allowed Claims and Equity
Interests and their respective distributions (if any) and treatments hercunder, are settled, compromised,
terminated and released pursuant hereto; provided, however, that nothing contained herein shall preclude
any Person or Entity from exercising their vights pursuant to and consistent with the terms of this Plan and
the contracts, instruments, releases, indentures, and other agreements or documents delivered snder or in
connection with this Plan.

5. Release of Claims and Causes of Action

1. Release by the Debtors and their Estates. Pursuant to section 1123(h) and any other
applicable provisions of the Bankruptcy Code, and except as otherwise expressly provided in this
Plan, effective as of the Effective Dale, for good and valuable consideration provided by each of the
Released Parties, the adeguacy and sufficiency of which is hereby confirmed, the Debtors and the
Reorganized Debtors, in their respective individual capacities and as debfors-in-possession, and on
behalf of themselves and their respeciive Estates, including, without limitation, any successor {o the
Debtors or any Estate representative appointed or selected pursuant to section 1123(b)(3) of the
Bankruptcy Code (collectively, the “Debtor Releasing Parties”) will be deemed to have conclusively,
shselutely, unconditionally, irrevocably, and forever provided a full waiver and release to each of the
Released Parties (and each such Released Party so released shall be deemed forever released and
waived by the Debtor Releasing Pardies) and their respective assets and properties (the “Debtor
Release™) from any and all claims, Causes of Action, Released and Settfled Claims, Litigation Claims
and any other debts, obligations, rights, suits, damages, actions, remedies, and liabilities whaisoever,
whether known or unknown, foreseen or unforeseen, whether directly or derivatively held, existing
as of the Effective Date or thereafler arising, in law, at equity or otherwise, whether for tovt, contract,
vipiations of federal or state securities laws, or otherwise, based in whele or in part upon any act or
omission, transaction, or other occurrence or circumstances existing or taking place prior to or on
the Effective Date arising from or related in any way in whele or in part to any of the Debiors,
including, without limitation, (i) the Chapter 11 Cases, the Disclosure Statement, this Plan, the
Restructuring Support Agreement and the Restructuring Docuoments, (i1} the subject matter of, or

.....

the business or contractual arvangements between any Debior and any Released Parties, (3v) the
negotiation, formulation or preparation of the Restructuring Support Agreement, this Plan, the
Bisclosure Statement, the Plan Supplement, the Restructuring Documenis, or related agreements,
instruments or other documents, (v) the resiructuring of Claims or Equitly Interests prior to or during
the Chapter 11 Cases, (vi} the purchase, sale, or rescission of the purchase or sale of any Equity
Interest of the Debtors or the Reorganized Bebiors, and/or (vii) the Confirmation or Consummation
of this Plan or the solicitation of votes on this Plan that such Deblor Releasing Party would have been
legally entifled to assert (whether individually or collectively) or that any Hoelder of a Claim or Equity
Interest or other Entity would have been legally entitied to assert for, or on behalf or in the name of,
any Debtor, its respective Estate or any Reorganized Deblor (whether directly or derivatively)
against any of the Released Parties; provided, however, that the foregoing provisions of this Debtor
Release shall not operate {0 waive oy release: (3) any Causes of Action arising from willful misconduct,
actual fraud, or gross negligence of such applicable Eeleased Party as determined by Final Ovder of
the Bankrupicy Court or any other court of competent jurisdiction; (ii) any Causes of Action relating
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to the MSHA Action (other than against a member of the Special Restructuring Commidtee); and/or
{iii) the rights of such Debior Releasing Party to enforce this Plan and the contracts, instruments,
releases, indentures, and other agreements or documentis delivered under or in connection with this
Plan or assumed pursuant {o this Plan or assumed pursuant to Final Order of the Bankruptey Court.
The foregoing release shall be effective as of the Effective Date without further notice to or order of
the Bankruptcy Court, act or action onder applicable law, regulation, order, or rule or the vote,
consent, authorization or approval of any Person and the Confirmation Order will permanently
enjoin the commencement or prosecution by any Person or Entity, whether divectly, derivatively or
otherwise, of any claims, obligations, suils, judgments, damages, demands, debts, rights, Causes of
Action, or liabilities released pursuant to this Debtor Release. Notwithstanding the foregoing,
nothing in this Article X.B shall or shall be deemed to (i) prohibit the Debtors or the Reorganized
Bebiors from asserting and enforcing any claims, obligations, suits, judgments, demands, debts,
rights, Causes of Action or hab#lities they may have against any Person that is based upon an alleged
breach of a confidentialily or non-compete obligation owed {0 the Debfors or the Reorganized
Debtors and/or (ii) operate as a release or waiver of any Intercompany Claims, in each case unless
otherwise expressly provided for in this Plan.

2. Release By Third Parties. ¥Except as otherwise expressly provided in this Plan,
effective as of the Effective Date, to the fullest extent permitted by applicable law, for good and
valuable consideration provided by each of the Released Parties, the adequacy and sufficiency of
which is hereby confirmed, and without limiting or otherwise modifying the scope of the Debtor
Release provided by the Debior Releasing Parties above, each Non-Diebtor Releasing Pariy (fogether
with the Debior Releasing Parties, the “Releasing Parties™) will be deemed {o have conclusively,
absolutely, unconditionally, ivrevocably, and forever provided a full waiver and release to each of the
Released Parties (and each such Released Party so released shail be deemed forever released and
waived by the Non-Debior Releasing Parties) and thelr respective assets and properties (the “Third
Party Release”) from any and all daims, Causes of Action, Released and Settled Claims, Litigation
Clatims and any other debis, obligations, rights, suits, damages, actions, remedies, and liabilities
whatsoever, whether known or unknown, foreseen or unforeseen, whether directly or derivatively
held, existing as of the Effective Date or thereafter arising, in law, at equity or otherwise, whether for
tort, contract, violations of federal or state securities laws, or otherwise, based in whole or in part
upon any act or omission, transaction, or other eccurrence or circumstances existing or faking place
prior to or on the Effective Date arising from or related in any way in whole or in part to any of the
Bebtors, inclading, without limitation, (i) the Chapier 11 Cases, the Disclosure Statement, this Plan,
the Restructuring Support Agreement and the Resiructuring Documents, (i) the subject matier of,
or the transactions or events giving rise to, any Claim or Equity Inlerest that is treated in this Plan,
(iif) the business or contractual arrangementis between any Debtor and any Released Parties, {iv) the
negotiation, formulation or preparation of the Restructuring Support Agreement, this Plan, the
Brisclosure Statement, the Plan Sopplement, the Restructuring Documents, or related agreements,
instruments or other documents, (v) the restructaring of Claims or Equity Interests prior {o or during
the Chapter 11 Cases, (vi) the purchase, sale or rescission of the purchase or sale of any Equity
Interest of the Debtors or the Reorganized Debtors, and/or (vii} the Confirmation or Consummation
of this Plan or the solicitation of votes on this Plan that such Non-Debtor Releasing Party would have
been legally entitled to assert {whether individually or collectively) against any of the Released
Parties; provided, bowevey, that the foregoing provisions of this Third Party Release shall not operate
to waive or release (i) any Causes of Action arising from willful misconduct, actual fraud, or gross
negligence of such applicable Released Party as determined by Final Order of the Bankrupicy Court
or any other court of competent jurisdiction; (ii) any Causes of Action relating to the MSHA Action
(other than against a2 member of the Special Restrocturing Committee); and/or (i) the rights of such
Mopn-~Debior Releasing Party to enforce this Plan and the contracts, instroments, releases, indentores,
and other agreements and docuwmenis delivered under or in connection with this Plan or assumed
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pursuant io this Plan or Final Order of the Bankrupicy Court. The foregoing release shall be effective
as of the Effective Date, without further notice {0 or order of the Bankvruptey Court, act or action
under applicable law, regulation, order, or rule or the vote, consent, authorization or approval of any
Person and the Confirmation Order will permanently enjoin the commencement or prosecution by
any Person or Entity, whether directly, derivatively or otherwise, of any claims, obligations, suits,
judgments, damages, demands, debts, rights, Causes of Action, or liabilities released pursuant to this
Third Party Release.

C. Waiver of Statutory Limitations on Releases

Each of the Releasing Partics in cach of the relcases contained above expressly acknowledges that
although ordinarily a general release may not extend to claims which the Releasing Party does not know or
suspect to exist in its favor, which if known by it may have materially affected its settlement with the party
released, they have carefully considered and taken into account in determining to enter into the above
releases the possible existence of such unknown losses or claims. Without limiting the generality of the
foregoing, cach Releasing Party expressly watves any and all vights conferred upon it by any statute or rule
of faw which provides that a release does not extend to claims which the claimant does not know or suspect
to exist in its favor at the time of providing the release, which if known by it may have materially affected
its settlement with the released party. The releases contained in this Plan are effective vegardiess of whether
those refeased matters are presently known, unknown, suspected or unsuspected, forescen or unforeseen.

D. Discharge of Claims and Equity Interests

To the fullest extent provided under section 1141(dY1)(A) and other applicable provisions of the
Bankrupicy Code, except as otherwise expressly provided by this Plan {inciuding, without limitation,
Article V.E and V.F of this Plan) or the Confirmation Urder, effective as of the Effective Date, all
consideration distributed under this Plan shall be 1n exchange for, and in complete satisfaction, discharge,
and release of, all Clairos, Equity Interests and Causes of Action of any kind or nature whatsoever against
the Debtors or any of their respective assets or properties, including any interest accrued on such Claims or
Equity Interests from and after the Petition Date, and regardless of whether any property shall have heen
abandoned by order of the Bankruptcy Court, distributed or retained pursuant to this Plan on account of
such Clatms, Equity Interests or Caunses of Action.

V.F of this Plan) or the Confirmation Order, upon the Effective Date, the Debtors and their Estates shall be
deemed discharged and released under and to the fullest extent provided under sections 524 and
114 1)1 }A) and other applicable provisions of the Bankruptcy Code from any and all Claims of any kind
or nature whatsoever, including, but not limited to, demands and liabilities that arose before the
Confirmation Date, and all debts of the kind specified in sections 502(g}, 502(h), or 502(i) of the Bankruptcy
Code. Such discharge shall void any judgment obtained against the Debtors or the Reorganized Debtors at
any time, to the extent that such judgment relates to a discharged Claim.

Except as otherwise expressly provided by this Plan (including, without limitation, Article V.E and
treatment of all Claims and Equity Interests shall be in exchange for and in complete satisfaction, discharge,
and release of all Claims and Equity Interests of any nature whatsoever, including any interest accrued on
such Claims from and after the Petition Date, against the Debtors or any of their respective assets, property,
or Bstates; (10} all Claims and Bquity Interests shall be satisfied, discharged, and released in full, and each
of the Dcbtor’s Hability with respect thereto shall be extinguished completely without further notice or
action; and (iii) all Entitics shall be precluded from asscrting against the Debtors, the Estates, the
Reorganized Debitors, cach of their respective successors and assigns, and cach of their respective assets
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and properties, any such Claims or Equity Interests, whether based spon any documents, instraments or
any act or omission, fransaction, or other activity of any kind or nature that occurred prior to the Effective
Date or otherwise.

k. Exculpation

Effective as of the Effective Date, the Exculpated Parties shall neither have nor incur any
liahility to any Person or Entity for any claims, Causes of Action or Released and Setiled Claim for
any act taken or omitted fo be faken on or after the Petition Date and prior to or on the Effective
Pate in connection with, or related to, formulating, negotialing, preparing, disseminating,
implementing, administering, confirming or effecting the Confirmation or Consummation of this
Plan, the Disclosure Siatement, the Restructuring Documents or any contraci, instrument, release or
other agreement or document created or entered info in connection with this Plan, including the
Restructuring Support Agreement, or any other posipetition act taken or omitied {o be taken in
connection with or in coniemplation of the resfructuring of the Debtors, the approval of the
Bisclosure Statement or Confirmation or Consumumation of this Plan; provided, however, that the
foregoing provisions of this exculpation shall not operate o waive or release: (1) any Causes of Action
arising from willful misconduct, actual fraud, or gross negligence of such applicable Exculpated
Party as determined by Final Order of the Bankruptcy Court or any other court of competent
Jurisdiction; and/or (it} the rights of any Person or Entity to enforce this Plan and the contracts,
instrognents, releases, indentures, and other agreements and documents delivered under or in
connection with this Plan or assumed pursuant to this Plan or Final Order of the Bankruptey Court;
provided, further, that cach Exculpated Pariy shall be entitled ¢o rely upon the advice of counsel
concerning its respective duties pursuant {0, or in connection with, the above referenced documents,
actions or inactions. The foregoing exculpation shall be effective as of the Effective Date without
further notice to or order of the Bankruptey Court, act or action under applicable law, reguiation,
order, or rule or the vote, consent, authorization or approval of any Person. Notwithstanding the
foregoing, nothing in this Article 3.E shall or shall be deemed {o prohibit the Debtors or the
Reorganized Debtors from asserting and enforcing any claims, obligations, suifs, judgments,
demands, debts, rights, Causes of Action or liabilities they may have against any Person that is based
upon an alleged breach of a confidentiality or non-compete obligation owed to the Debtors or the
Reorganized Debtors, in cach case onless otherwise expressly provided for in this Plan.

F. Preservation of Causes of Action

i. Maintenance of Causes of Action

Except as otherwise provided in this Article X (including, without limitation, and for the avoidance
of doubt, the Releases contained in Agticle X.B and Exculpation contained in Agticle X.E hereof) or
clsewhere in this Plan or the Confirmation Order, after the Effective Date, the Reorganized Debtors shall
retain all rights to commence, pursue, litigate or scttle, as appropriate, any and all Litigation Clairos,
whether existing as of the Petition Date or thereafter arising, in any court or other tribunal including, without
limitation, in an adversary proceeding Filed in the Chapter 11 Cases. The Reorganized Debtors, as the
successors-in-interest to the Debtors and the Hstates, may, and shall have the exclusive right to, enforce,
suc on, scttle, compromise, transfer or assign (or decline to do any of the foregoing) any or all of such
Litigation Clairas without notice to or approval from the Bankruptey Court.

2. Preservation of All Causes of Action Not Expressly Settled or Release

Except as otherwise expressly provided in this Plan, the Debtors expressly reserve all Causes of
Action and Litigation Claims for later adjudication by the Debtors or the Reorganized Debtors (including,

54
US-DOCSY07543784.16

TRADEMARK
REEL: 006825 FRAME: 0119



Case 19-11563-KBO Doc 721-1 Filed 12/18/19 Page 61 of 71

without limitation, Causes of Action and Litigation Claims not specifically identified or of which the
Debtors may presently be unaware or which may arise or exist by reason of additional facts or civcurnstances
unknown to the Debtors at this time or facts or circumstances that may change or be different from those
the Debtors now believe to exist) and, therefore, no preclusion doctrine, including, without limitation, the
doctrines of res judicata, collateral estoppel, issue preclusion, claim preclusion, waiver, estoppel (judicial,
equitable or otherwise} or laches shall apply to such Causes of Action or Litigation Claims as a result of
the Confirmation or Consummation of this Plan or based on the Dhsclosure Statement, this Plan or the
Confirmation Order, except in each case where such Causes of Action or Litigation Claimos have been
expressly waived, relinquished, released, compromised or settled in this Plan (including, without limitation,

X.E hereof) or any other Final Order (incloding, without Bmitation, the Confirmation Order). In addition,
the Debtors and the Reorganized Debtors expressly reserve the right to pursue or adopt any claims alleged
in any lawsuit in which any of the Debtors are a plaintiff, defendant or an intercsted party, against any
Person or Entity, including, without limitation, the plaintiffs or co-defendants in such lawsuits.

G. Enjunciion

Except as otherwise expressly provided in this Plan or the Confivmation Order, from and after the
Effective Date, all Persons and Entities are, to the fullest extent provided under section 524 and other applicable
provisions of the Bankruptey Code, permanently enjoined from (i) commencing or continuing, in any manaer
or in any place, any suit, action or other proceeding; () enforcing, attaching, collecting, or recovering in any
manner any judgment, award, decree, or order; (iii} creating, perfecting, or enforcing any Lien or
encombrance; (v} asserting a sefoff (except to the extent such setoff was exercised prior to the Petition Bate)
or right of subregation of any kind; er (v) cosunencing or continuing in agy manner any action or other
proceeding of any kind, in each case on account of or with respect to any Claim, dersand, Bability, obligation,
debt, right, Cause of Action, equity inierest, or remedy released or to be released, exculpated or to be
exculpated, settied or to be settled or discharged or {o be discharged pursuant to the Plan or the Confirmation
Order against any Person or Entity so released, discharged, or exculpated (or the property or estate of any
Person or Entity so released, discharged, or exculpated). AH injunctions or stays provided for in the Chapter
11 Cases under section 105 or section 362 of the Bankruptcy Code, or otherwise, and in existence on the
Confirmation Date, shall remain in full force and effect unidl the Effective Date.

H. Binding Nature Of Plan

On the Effective Date, and effective as of the Effective Date, this Plan shall bind, and shail be
deemed binding upon, the Debtors, the Reorganized Debtors, any and all Holders of Claims against
and Equity Interesis in the Deblors, all Persons and Entities that are parties to or are subject {o the
settlements, compromises, releases, discharges, and injunctions described in this Plan, each Person
and Entily acquiring property under this Plan, any and all von-Debtor parties {o Executory
Contracts and Unexpired Leases with the Debtors and the respective successors and assigns of each
of the foregoing, to the maximum extent permitted by applicable law, and notwithstanding whether
or not such Person or Entity (i) will receive or retain any property, or inferest in property, under this
Plan, (i) has Filed a Proof of Claim or Interest in the Chapler 11 Cases, or (iii) failed to vole to accept
or reject this Plan, affirmatively voied to reject this Plan, or i conclusively presunmed to reject this
Plan.

i Released and Settled Claims.

Pursuant to section 1123 of the Bankruptcy Code and Bankruptcy Rule 9019, this Plan incorporates
an integrated compromise, scttlement and release of the Released and Settled Claims, to achieve a beneficial
and efficient resolution of these Chapter 11 Cases for all parties in intevest. The entry of the Confurmation
Order shall constitute the Bankvupicy Court’s approval, as of the Effective Date, of the compromise or
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settlernent of all such Released and Settled Claims and the Court’s determination that such compromises
and settlerments are in the best interests of the Debtors, their cstates, the Reorganized Debtors, ereditors and
all other parties in interest, and are fair, equitable and within the range of reasonablencss. The compromisces,
settlements and releases described herein shall be deemed nonseverable from each other and from all other
terms of this Plan.

A Protection Against Discriminatory Treatment

To the extent provided by section 525 of the Bankruptcy Code and the Supremacy Clause of the
United States Constitution, all Persons and Entities, including Governmental Units, shall not discriminate
against the Reorganized Debtors or deny, revoke, suspend or refuse to renew a license, permit, charter,
franchisc or other similar grant to, condition such a grant to, discriminate with respect to such a grant,
against the Reorganized Debtors, or another Person or Entity with whom the Reorganized Debtors have
been assoctated, solely because any Debtor has been a debtor under chapter 11 of the Bankruptcy Code,
has been insolvent before the coramencement of the Chapter 11 Cases (or during the Chapter 11 Cases but
before the Debtors are granted or denied a discharge) or has not paid a debt that is dischargeable in the
Chapter 11 Cases,

K. Integral Part of Plan

Each of the provisions set forth in this Plan with respect to the settlement, release, discharge,
exculpation, injunction, indemnification and insurance of, for or with respect to Claims and/or Causes of
Action are an integral part of this Plan and essential to its implementation.  Accordingly, each Entity that
is a heneficiary of such provision shall have the right to independently seek to enforce such provision and
such provision may 0ot be amended, modified, or waived after the Effective Date without the prior written
consent of such beneficiary.

ARTICLE XL
RETENTION OF JURISDICTION

Pursuant to sections 105(c) and 1142 of the Bankruptcy Code and notwithstanding the entry of the
Confirmation Order and the occurrence of the Effective Date, the Bankruptcy Court shall, on and after the
Effective Date, retain exclusive jurisdiction over the Chapter 11 Cases and all Entities with respect to all
matters related to the Chapter 11 Cases, the Debtors and this Plan as legally permissible, including, without
Himitation, jurisdiction to:

i. allow, disallow, determine, liquidate, classify, estimate or establish the priority or sccured or
unsecured status of any Claim or Equity Interest, including. without limitation, the resolution of any request
for payroent of any Administrative Claim and the resolution of any and all objections to the allowance or
priority of any such Claim or Equity Interest;

2. grant or deny any applications for allowance of compensation or reumbursement of expenses
authorized pursuant to the Bankraptey Code or this Plan, for periods ending on or before the Effective Date;
provided, hiowever, that, from and after the Effective Date, the Reorganized Debtors shall pay Professionals
in the ordinary course of business for any work performed after the Effective Date and such payment shall
not be subject to the approval of the Bankruptcy Court;

3. resolve any matters related to the assumption, assignment or rejection of any Executory
Contract or Unexpired Lease and to adjudicate and, if necessary, liquidate, any Claims arising therefrom,
including, without limitation, those matters related to any amendment to this Plan after the Effective Date
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to add Executory Contracts or Unexpired Leases to the list of Executory Contracts and Unexpired Leases
to be assumed or rejected (as applicable);

4. resolve any issues related to any matters adjudicated in the Chapter 11 Cases;

5. ensure that distributions to Helders of Allowed Claims or Allowed Eguity Interests are
accomplished pursuant to the provisions of this Plan;

6. decide or resolve any motions, adversary proceedings, contested or litigated matters and any
other Causes of Action that are pending as of the Effective Date or that may be commenced in the future,
and grant or deny any applications involving the Debtors that may be pending on the Effective Date or
instituted by the Reorganized Debtors after the Effective Date, provided, however that the Reorganized
Debtors shall reserve the right to commence actions in all appropriate forums and jurisdictions;

~

7. enter such orders as may be necessary or appropriate to implement or consummate the
provisions of this Plan and all other contracts, instruments, releases, indentures and other agreements or
docurnernts adopted in connection with this Plan, the Plan Supplement or the Disclosure Statement;

8. resolve any cases, confroversies, suifs or disputes that may arise in connection with the
Consumimation, interpretation or enforcement of this Plan or any Person or Entity’s obligations incurred in
connection with this Plan;

9. hear and determine all Causes of Action that are pending as of the Effective Date or that may
be commenced in the future;

10. issue injunctions and cnforce them, enter and implement other orders or take such other actions
as may be necessary or appropriate to restrain interference by any Person or Entity with Consummation or
enforcement of this Plan;

i1. enforce the terms and conditions of this Plan, the Confirmation Urder, and the Restructuring
Documents;

12. resolve any cases, controversies, suits or disputes with respect to the Release, the Exculpation,
and other provisions confained in Article X hereof and enter such orders or take such others actions as may
be necessary or appropriate to implement or enforce all such provisions;

13. hear and determine all Litigation Claims;

14. enter and implement such orders or take such other actions as may be necessary or appropriate
if the Confirmation Order is modified, stayed, reversed, revoked or vacated;

15. resolve any other matters that may arise in connection with or relate to this Plan, the Disclosure
Statemnent, the Confirmation Order or any release or exculpation adopted in connection with this Plan; and

16. enter an order concluding or closing the Chapter 11 Cases.

Notwithstanding the foregoing, (i) any dispute arising under or in connection with the Exit Credit
Agreement or New Second Lien Notes Agreement shall be dealt with in accordance with the provisions of
the applicable document and (it) if the Bankrupicy Court abstains from exercising, or declines to exercise,
jurisdiction or is otherwise without jurisdiction over any matter arising in, avising under, or related to the
Chapter 11 Cases, including the matters set forth in this Article of the Plan, the provisions of this Asgticle
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X1 shall have no effect upon and shall not control, prohibit, or imit the exercise of jurisdiction by any other
court having jurisdiction with respect to such matter.

ARTICLE XII.
MISCELLANEOUS PROVISIONS
A. Substantial Consummation

“Substantial Consummation” of the Plan, as defined in 11 U.S.C. § 1101(2), shall be deemed to
occwr on the Effective Date.

B. Pavment of Statutory Fees; Post-Effective Date Fees and Expenses

All fees due and payable pursuant to section 1930 of Title 28 of the U.S. Code ("Quarierly Fees”)
prior to the Effective Date shall be paid by the Debtors on the Effective Date. The Debtors shall file all
quarterly reports that become due prior to the Effective Date when they become due, in a form reasonably
acceptable to the U.S. Trustee. On and after the Effective Date, the Reorganized Debtors shall pay any and
all Quarterly Fees when due and payable, and shall file with the Bankruptcy Court quarterly reports when
they become due in a form reasonably acceptable to the United States Trustee. Each Debtor and
Reorganized Debtor shall remain obligated to pay Quarterly Fees to the Office of the United States Trustee
until the carliest of that particular Debtor’s case being closed, dismissed, or converted to a case under
Chapter 7 of the Bankrupicy Code.

Subject to Article XI1LR of this Plan, the Reorganized Debtors shall pay the liabilities and charges
that they incur on or after the Effective Date for Professionals’ fees, disbursements, cxpenses, or related
support services (including reasonable fees, costs and expenses incurred by Professionals relating to the
preparation of interim and final foe applications and obtaining Bankruptcy Court approval thereot) in the
ordinary course of business and without application or notice to, or order of, the Bankruptcy Court,
including, without limitation, the reasonable fees, expenses, and disbursements of the Distribution Agents
and the fees, costs and expenses incurred by Professionals mcured on or after the Effective Date in
connection with the implementation, enforcement and Consummation of this Plan and the Restructuring
Diocuments.

C. Conflicts

In the event that a provision of the Restructuring Documents or the Disclosure Statement (inciuding
any and all exhibits and attachments thercto) conflicts with a provision of this Plan or the Confirmation
Order, the provision of this Plan and the Confirmation Order (as applicable) shall govern and control to the
extent of such conflict. In the event that a provision of this Plan conflicts with a provision of the
Confirmation Order, the provision of the Confirmation Order shall govern and control to the extent of such
conflict.

D. Modification of Plan

Effective as of the date hereof and subject to the limitations and rights contained in this Plan: (a)
the Debtors reserve the right, in accordance with the Bankruptey Code and the Bankruptcy Rules, to amend
or modity this Plan prior to the entry of the Confirmation Order in a way that is in form and substance
consistent in all respects with the Restructuring Term Sheet and otherwise acceptable to the Special
Restructuring Commitiee and the Majority Noteholders in the manner set forth in the Restructuring Support
Agreement, in accordance with section 1127(a) of the Bankruptcy Code; and (b) after the entry of the
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Confirmation Order, the Debtors or the Reorganized Debtors, as applicable, may, upon order of the
Bankruptey Court, amend or roodify this Plan in a way that is in form and substance consistent in all respects
with the Restructuring Term Sheet and otherwise acceptable to the Special Restructuring Committee and
the Majority Noteholders in the manner set forth in the Restructuring Support Agreement, in accordance
with section 1127(b) of the Bankruptcy Code or to remedy any defect or omission or reconcile any
inconsisiency in this Plan in such manner as may be necessary to carry out the purpose and intent of this
Plan. A Holder of a Claim or Equity Toterest that has accepted this Plan shall be deemed to bave accepted
this Plan, as altered, amended or modified, if the proposed alteration, amendment or modification does not
materially and adversely change the treatment of the Claim or Equity Interest of such Holder.

E. Revacation or Withdrawal of Plan

The Debtors reserve the right to revoke or withdraw this Plan prior to the Effective Date and/or to
File subsequent chapter 11 plans, with respect to one or more of the Debtors. I the Debtors revoke or
withdraw this Plan, or if Confirmation or Consummation of this Plan does not occur with respect to one or
more of the Debtors, then with respect to the applicable Debtor or Debtors for which this Plan was revoked
or withdrawn or for which Confirmation or Consummation of this Plan did not occur: (1) this Plan shall be
null and void in all respects; (2) any settiement or compromise embodied in this Plan, assumption or
rejection of Executory Contracts or Unexpired Leases effected by this Plan and any document or agreement
executed pursuant hereto shall be deemed null and veid except as may be set forth in a separate order
entered by the Bankruptey Court; and (3) nothing contained in this Plan shall: {a) constitute a waiver or
release of any Claims by or against, or any Equity Inferests in, the applicable Debtors or any other Entity;
{b) prejudice in any manner the rights of the applicable Dehtors or any other Entity; or (¢) constituic an
admission, acknowledgement, offer or undertaking of any sort by the applicable Debtors or any other Entity.

£ Successors and Assigns

This Plan shall be binding upon and inure to the benefit of the Debtors, the Reorganized Debtors,
all present and former Holders of Claims and Equity Interests, other parties-in-interest, and their respective
heirs, executors, administrators, successors, and assigns. The rights, benefits, and obligations of any Person
or Entity named or referred to in this Plan shall be binding on, and shall inure to the benefit of, any heir,
executor, administrator, successor, of assign of such Person or Entity.

G, Reservation of Rights

Except as expressly set forth herein, this Plan shall have no force or effect unless and until the
Bankruptcy Court enters the Confirmation Order and this Plan is Consummated. Neither the filing of this
Plan, any statement or provision contained herein, nor the taking of any action by the Debtors or any other
Entity with respect to this Plan shall be or shall be deemed to be an admission or waiver of any rights of:
(1) the Debtors with respect to the Holders of Claims or Equity Interests or other Entity; or (2} any Holder
of a Claim or an Equity Interest or other Entity prior to the Effective Date.

H. Further Assurances

The Debtors or the Reorganized Debtors, as applicable, all Holders of Claims receiving
distributions hercunder and all other Entities shall, from time to time, prepare, cxecute and deliver any
agrecmenis or documents and take any other actions as may be necessary or advisable to effectuate the
provisions and intent of this Plan or the Confirmation Order.
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L Severability

i, prior to the Confirmation Date, any term: or provision of this Plan is determined by the
Bankruptcy Court to be invalid, void, or unenforceable, the Bankruptcy Cowrt will have the power to alter
and interpret such term or provision to make it valid or enforceable to the maximum extent practicable,
consistent with the original purpose of the term or provision held to be invalid, void, or unenforceable, and
such term or provision will then be applicable as altered or interpreted. Notwithstanding any such holding,
alteration or interpretation, the remainder of the terms and provisions of this Plan will remain in full force
and effect and will in no way be affected, impaired, or invalidated by such holding, alteration, or
interpretation. The Confivmation Order will constitute a judicial determination and will provide that each
term and provision of this Plan, as it may have been altered or interpreted in accordance with the foregoing,
is valid and enforceable pursuant to its terms.

J. Service of Documents
Any notice, direction or other communication given regarding the matters contemplated by this
Plan (cach, a “Motice”) must be in writing, sent by personal delivery, electronic mail, courier or facsimile

and addressed as follows:

if to the Debtors:

Superior Silica Sands LLC

5600 Clearfork Main Street, Suite 400

Fort Worth, Texas 76109

Attn: Roy Messing, Chief Restructuring Officer
Direct Dial: (203) 241-6082

Fax: (212) 818-1551

Email: roy.messing@ankura.com

with a copy to:

Latham & Watkins LLP

885 Third Avenue

New York, NY 10022

Attn: Keith A, Simon

Direct Dial: (212) 906-1372
Fax: (212) 751-4864

Email: keith.simon@lw.com

if to the Commitiee:

Kilpatrick Townsend & Stockion LLP
1114 Avenuc of the Americas

New York, NY 1006

Attn: Todd C. Meyers

David M. Posner

Direct Dial: (212) 775-8700

Fax: (212) 773-880(

Email: tmeyers @kilpauicktownsend.com
dposner @kilpatricktownsend.com
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i to the Prepetition Agents or Maijority Noteholders:

Weil, Gotshal & Manges LLP
767 Fifth Avenue

New York, NY 10153

Attn: Matt Bawy

David Griffiths

Telephone: (212) 310-8000
Fax: (2123 310-8007

Email: matt.barr@weil.com
david.griffiths @weil.com

A Notice is deemed to be given and received (a) if sent by personal delivery or courier, on the date
of delivery if it is a Business Day and the delivery was made prior to 4:00 p.m. (local time in place of
receipt) and otherwise on the next Business Day, or (b) if sent by facsimile, on the Business Day following
the date of confirmation of transmission by the originating facsimile, or (¢} if sent by clectronic mail, when
the sender receives an email from the recipient acknowledging receipt, provided that an automatic “read
receipt” does not constitute acknowledgment of an email for purposes of this Section. Any party may
change its address for service from time to time by providing a Notice in accordance with the foregoing.
Any element of a party’s address that is not specifically changed in a Notice will be assumed not o be
changed. Sending a copy of a Notice o a party’s legal counsel as contemplated above is for information
purposes only and does not constitute delivery of the Notice to that party. The failure to send a copy of a
Notice to legal counsel does not invalidate delivery of that Notice to a party.

K. Exemption from Transfer Taxes Pursuant to Section 1146(a) of the Bankruptcy Code

Pursuant to and to the extent set forth in section 1146(a) of the Bankruptcy Code, any issuance,
transfer, or exchange of a security, or the making or delivery of an instrument of transfer of property,
pursuant to or in connection with this Plan or the Restructuring Documents shall not be subject to any Stamp
or Similar Tax or governmental assessment in the United States or by any other Governmental Unit, and
the Confirmation Order shall direct the appropriate federal, state or local (domestic or foreign)
governmental officials or agents to forgo the collection of any such Stamp or Similar Tax or governmental
assessment and to accept for filing and recordation instruments or other documents evidencing such action
or cvent without the payment of any such Stamp or Similar Tax or governmental assessment.  Suoch
exemption specifically applics, without limitation, to (i) all actions, agreements and documents necessary
to evidence and implement the provisions of, transactions contemplated by and the distributions to be made
under this Plan or the Restructuring Documents, (it} the issuance and distribution of the New GP/LP Equity
Interests or Plan Securities and Documents, and (iii) the maintenance or creation of security interests or any
Lien as contemplated by this Plan or the Restracturing Documents.

L. Governing Law

Except to the exient that the Bankruptcy Code, the Baskmptey Rules or other federal law is
applicable, or to the extent that a Restructuring Document or an exhibit or schedule to this Plan provides
otherwise, the righis and obligations arising under this Plan shall be governed by, and construed and
enforced in accordance with, the faws of Delaware, without giving effect to the principles of conflicts of
taw of such jurisdiction.
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M. Tax Reporting and Compliance

The Reorganized Debtors are hereby authorized, on behalf of the Debtors, to request an expedited
determination vnder section 505(b) of the Bankiuptcy Code of the tax liability of the Debtors for all taxable
periods ending after the Petition Date through and including the Effective Date.

N. Schedules

All exhibits and schedules to this Plan, including the Exhibits and Plan Schedules, are incorporated
herein and are a part of this Plan as if set forth in full herein.

. Neo Strict Construciion

This Plan is the product of extensive discussions and negotiations between and among, infer alia,
the Debtors, the Committee, the Prepetition Credit Agreement Agent, the Prepetition Notes Agent, the
Prepetition Credit Agreement Lenders, the Prepetition Notes Lenders, and their respective professionals.
Each of the forcgoing was represented by counsel of its choice who cither participated in the formulation
and documentation of, or was afforded the opportunity to review and provide cornments on, this Plan, the
Disclosure Statement, the Exhibits and the Plan Schedules, and the agreements and documents ancillary or
related thereto. Accordingly, unless explicitly indicated otherwise, the general rule of contract construction
known as “contra proferentemy” or other rule of strict construction shall not apply to the construction or
interpretation of any provision of this Plan, the Disclosure Statement, the Exhibits or the Plan Schedules,
or the documents ancillary and related thereto.

P Entire Agreement

Except as otherwise provided herein or therein, this Plan and the Restructuring Documents
supersede  all previous and contemporancous negotiations, promises, covepants, agreements,
understandings, and representations on such subjects, all of which have become merged and integrated into
this Plan and the Restructuring Documents.

. Closing of Chaprer 11 Cases

The Reorganized Debtors shall, promptly after the full administration of the Chapter 11 Cases, File
with the Bankruptcy Court all documents required by Bankruptcy Rule 3022 and Local Rule 3022-1, and
any applicable order of the Bankruptey Court to close the Chapter 11 Cases.

R. Dissolution of Committes

XILB of this Plan, any Commitice shall dissolve automatically and its members shall be released and
discharged from ali rights, duties and responsibilities arising from, or related to, the Chapter 11 Cases. The
Reorganized Debtors shall not be responsible for paying any fees, costs, or expenses incwred by the
members, professionals, or advisors to any Committee after the Effective Date.

S. 2002 Notice Parties

After the Effective Date, the Debtors and the Reorganized Debtors, as applicable, are authorized to
limit the list of Entities receiving documents pursuant to Bankruptey Rule 2002 to those Entities who have
Filed a renewed request after the Confirmation Hearing to receive documents pursuant to Bankraptcy Rule
2002.
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Respectfully submitted,

EMERGE ENERGY SERVICES LP AND ITS
AFFILIATE DEBTORS

By: /s/ Bryan M. Gaston

Name: Bryan M. Gaston

Title: Restructuring Officer
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Ixhibit A

Preferred Interests Term Sheet
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Exbibit B

New Warrants Term Sheet
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Exhibit 2

Redline of Plan of Reorganization
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INTHE UNITED STATES BANKRUPTCY COURT
FOR THE DISTRICT OF DELAWARE

Inve: ) x Chapter 11
EMERGE ENERGY SERVICES LP, er af,, Case No. 19-11563 (KBO)
Debtors.! Jointly Administered
.;

FINSTMOBIFIED SECONRB AMERDED JOINT PLAN OF REORGANIZATION FOR
EMERGE ENERGY SERVICES LP AND ITS AFFILIATE BEBTORS
UNDER CHAPTER 11 OF THE BANKRUPTCY CODE

RICHARDS, LAYTON & FIRNGER, P.A. PATHAM & WATKINSLLP
John H. Kmight (No. 3848) George A. Davis
Paul N. Heath (No. 3704) Keith A. Simon
Zachary 1. Shapiro (No. 5103} Hugh K. Murtagh
Brett M. Haywood (No. 6166} Liza L. Burton
620 North King Street 885 Third Avenue
Wilmington, Delaware 19801 New York, New York 10022
Telephone: (3G2) 6517700 Telephone: (212) 906-1200
Facsimile: (302) 651-7701 Facsimile: (212) 751-4864

Counsel for the Debtors and Debtors-in-Possession

Dated:  3s December 18, 2019

' The Debtors in these cases, along with the last four digits of each Debtor’s federal tax identification
number, are: Emerge Energy Services LP (2937), Emerge Energy Services GP LLC (4683), Emerge Energy
Services Operating LLC (2311}, Superior Silica Sands LLC (9889), and Emerge Energy Services Finance
Corporation (9873). The Debtors™ address is 5600 Clearfork Main Street, Suite 400, Fort Worth, Texas
76109.

TRADEMARK
REEL: 006825 FRAME: 0132




Case 19-11563-KBO Doc 721-2 Filed 12/18/19 Page 3 of 73

TABLE OF CONTENTS

ARTICLE 1. RULES OF INTERPRETATION, COMPUTATION OF TIME,

CONSENT RIGHTS, AND DEFINED TERMS ... 1
A. Rules of Interpretation; Compuiation of Time. ... e 1
B. Certain Consent RIZHES ..o e 2
C. DI TRITIS toee i et et em e et enne e 2
ARTICLE II. ADMINISTRATIVE, DIP FACILITY, AND PRIORITY TAX CLAIMS. ... 19
A. AdminiStrative CLaTINS coovie et ee e e s e e sr e et a e st e e 19

1. Bar Date for Administrative CIAHTS ..o 19

2. Professional Fee Claimis. ..o 20
B. DIP Credit Agreement ClAUTIS oo cree e scre e ceensestnc et cne e cnenoasencsnsesenensenen 21
C. Priority Tax CLAHTS ..ot 21

ARTICLE I CLASSIFICATION AND TREATMENT OF CLASSIFIED CLAIMS

AND B TY IN T ERES T S e et e 21
A, SUITHTIATY 1. cveesrcireercrenmeserenstsiacaensesestescaeneses e euststscees e ehnesescacac e s s e sase st e s cnnctn s sane e 21
B. Classification and Treatment of Claims and Equity Interests.......ocoovniniiiiicinnnnc 22
1. Class 1 - Other Priorthy Claiims oo et 22
2. Class 2 - Other Secured CIaIS ..o et e 23
3. Class 3 - Secured Tax Claims oo e 23
4. Class 4 - Prepetition Credit Agreement Claims ..o 24
5. Class 5 - Prepetition Notes Claimis .o e 25
6. Class 6 — General Unsecured ClaimsS ..o 26
7. Class 7 — Intercompany Clalils ..o 27
8. (lass 8 - Old Emerge GP Equity Interests. ..o, 27
9. Class 9 - Old Emerge LP Equity Interests .o 27
10. Class 10 - Old Affiliate Equity Interests in any Emerge LP Subsidiary................ 28
C. Special Provision Governing Unimpaired Claims . ... 28
D. Elimination of Vacant ClasSes .ot e 28
ARTICLE IV, ACCEPTANCE OR REJECTION OF THE PLAN L. 2
A Presumed Acceptance of PIAN...coooi et e 29
B Presumed Rejection of Plan........ooo e 29
C VOUNE CHISSES ittt e ettt et e e nae et nene st ne e nane e 29
D. Acceptance by Impaired Class of Claims oo 2
E. Confirmation Pursnant to Sections 1129(a)(10) and 1129(b) of the Bankruptcy
O e e e e e e s n e 29
F. Votes Solicited 1n Good Faith. ... 30
ARTICLE V. MEANS FOR IMPLEMENTATION OF THE PLAN ... 30
A. (Global SElIEMEnt. ..o s 30
B. Restructuring TramSachiOns oo ecrc e ne s e ne e s ran e aenenesreenrann 30
C. Continued Corporate EXISIENCE ..ooiiiiiiiiiiii ettt 31
D. Vesting of Assets in the Reorganized Debtors Free and Clear of Liens and Claims........ 31
E. Exit Facility Loan DOCUINCIES .c.c..oiiiiiiiii ettt e ice e 32

TRADEMARK
REEL: 006825 FRAME: 0133



Case 19-11563-KBO Doc 721-2 Filed 12/18/19 Page 4 of 73

F. No Termination or Release of Prepetition Debt Liens....oooic 32
G. New GP/LP Equity Interests; Book Botry .o 33
H. New Management Incentive PIAN ... e 33
L INEW WAITATES et et et e e e e e e s e nrae e 33
J. Plan Securities and Related Documentation; Exemption from Securities Laws .............. 33
K. Release of Liens and Claims ..ot 34
L. Organizational Documents of the Reorganized Debtors ..o 35
M. Directors and Officers of the Reorganized Debtors....ocviciiiincnic e 35
N. COTPOTALE ACEHIDT ... itiieii ettt ettt ettt sttt e s s te st e e s e raae e 35
O, Cancellation of Notes, Certificates and INSEUINEHES ..oovvvirivrivieieeerisiriesiscriveasisriesesinenenrin 36
P. Old GP/LP Equity Interests; Old Affiliate Bquity IDICrests .o 36
Q. Sources of Cash for Plan DIStribulions ... e 37
R. Continuing Effectiveness of Final Orders.......oi e 37
S. Funding and Use of Carve Out RESEIVe .o 37
T. Payment of Fees and Expenses of Certain Credifors ... 37
ARTICLE VL TREATMENT OF EXECUTORY CONTRACTS AND UNEXPIRED
L A S S e e e e e e e 38
A. Treatment of Executory Contracts and Unexpired Leases ... 38
B. Cure of Defanlts; Assignment of Execuatory Contracts and Unexpired Leases............... 39
C. Rejection of Executory Contracts and Unexpired Leases ..o 40
D. Claims on Account of the Rejection of Executory Contracts or Unexpired Leases......... 40
E. D& Liability Tusurance POHCICS ..o e 40
F. Indemnification PrOVISIONS ..o et et sce e e cn et sce s 41
G. Extension of Time to Assume 0 REJEC i 42
H. Modifications, Amendments, Supplements, Restatements, or Other Agreeroents........... 42
ARTICLE VII PROVISIONS GOVERNING DISTRIBUTIONS ..o 42
A. Distributions for Claims Allowed as of the Effective Date ... 42
B. No Postpetition Interest 08 Clamis .o 42
C. Distributions by the Reorganized Debtors or Other Applicable Distribution Agent........ 43
D. Delivery and Distributions; Undeliverable or Unclaimed Distributions ... 43
i Record Date for DBistriButions ..o 43
2. Delivery of Distributions in General.....cocooovviiieiic e 43
3. Minimum DISIIDUEONS ..o 44
4. Undeliverable DIstributions ..o e 44
E. Compliance with Tax RequirementS. .ot 45
F. Allocation of Plan Distributions Between Principal and Inferest ... 45
G. Means of Cash Payment. ..ot 45
H. Timing and Calculation of Amounts to Be Distributed ... 46
L SEIOETS et e 46

ARTICLE VIIL PROCEDURES FOR RESOLVING CONTINGENT,

UNLIQUIDATED, AND DISPUTED CLAIMS AND BQUITY INTERESTS..... 46
A. Resolution of Disputed Claims and Equity Interests ..o 46
1. Allowance of Claims and Equity Inferests. ..o 46
2. Prosecution of Objections to Claims and Equity Interests.....ooovcvviinniicnen 47

1

TRADEMARK
REEL: 006825 FRAME: 0134



Case 19-11563-KBO Doc 721-2 Filed 12/18/19 Page 5 of 73

3. Claims ESHMBHON ...ooiii e et e 47

4. Deadline to File Objections to Claims and Equity Inferests oo 47
B. No Distributions Pending AHOWEINCE .ot et 48
C. Distributions on Account of Disputed Claims and Disputed Equity Interests Once

They Are Allowed and Additional Distributions on Account of Previously

Allowed Claims and Allowed Equity Inerests. ..o 43
D. Reserve for Disputed Claims and Disputed Equity Interests...ooooiinn 48

ARTICLE IX. CONDITIONS PRECEDENT TO CONFIRMATION AND

CONSUMMATION OF THE PLAN ettt s irsas s s s s s easareseseisins 49
A Conditions Precedent (0 Confirmiation. ..o iviirieiieeeieeeeieeeeeeer et ereeereaasveraererenaans 49
B. Conditions Precedent {0 ConSUmIMBION. ..o iiieeeeeeeeeeeeeeeeeesierereaeeeaeerasierereaeeiseanansarasannans 49
C. W aIVET OF COMBIEOMS s vviiieiesi i ccreir e et ecesr et ee s e s e et e b e erae s e e e s e ts s trsesesesesssanansssanessssisan 50
D. Effect of Non-Occurrence of Conditions to Confirmation or Consummation ..., 30

ARTICLE X. RELEASE, DISCHARGE, INJUNCTION AND RELATED

PR OV S N S et e e e e e e 51
A. GONCTAL .ottt et et e ce et s st e e nee st ae s n e 31
B. Release of Claims and Causes of ACHON ..o 51
C. Waiver of Statutory Limitations on Releases .o 53
D. Discharge of Claims and EqQuity INEeTestS ..ot e 54
E. EXCUIPALION L.ttt e ettt s 34
F. Preservation of Causes of ACHON. ... DD

1. Maintenance of Canses of ACHON ..o 55

2. Preservation of All Causes of Action Not Expressly Seittled or Released...........55
G. THJUBCHION 1ottt ea et ste b eta e eaeetes e ne et s encneesenenaes et aenneserenensenene D3
H. Binding Nature OF Plan ... e S0
I Released and Settled Claims. oo 56
J. Protection Against Discriminatory Treatient. v et e e 56
K. Tntegral Part of PLan .o 56
ARTICLE X1 RETENTION OF JURISDICTION ..o 3T
ARTICLE XH. MISCELLANEOUS PROVISIONS L. e 58
A, Substantial ConsummAtIoN ... o i e e 58
B. Payment of Statutory Fees; Post-Effective Date Fees and Expenses coovvvcvceoceniincecnnnn, 58
C. COITHICES oo ettt e ettt e 3O
D. Modification Of PIan ..o e 59
E. Revocation or Withdrawal of Plan......ooooiiii e 59
F. S0CCESS0TS AN ASSIZIIS ..ottt et s et e eies D
G. Reservation of RIgHES.....oo e e e 60
H. FUFHET ASSUTAIICES . ctitiiit ettt ettt e ettt e e ear e et sebe e estr e s st e nabs e 60
I SEVErabIIILY Lo e e e 60
J. Service Of DIOCUIMCILS c.oiiiieeieeececste sttt e et s sebe e s erne s aennar e 60
K. Exemption from Transfer Taxes Pursuant to Section 1146(a} of the Bankruptcy

LT SOOI 61
L. GOVEITHIEZ LAW (it ettt et e st en e st e e 62

i1

TRADEMARK
REEL: 006825 FRAME: 0135



JY

o

P

R.
S.

i
N.

Case 19-11563-KBO Doc 721-2 Filed 12/18/19 Page 6 of 73

Tax Reporting and Complance ..ot 62
SCREAUIES Lottt e 62
INO SHrICt COMBIITICTION 1ttt it stce e ce et s sbees e noestseaenatscreaneserebceenseren 62
EDre AZIEeIEI ..ottt e e et e 62
Closing of Chapter 1T Cases. ot 63
Dissolution of COmMIMIEEE .ottt ettt 63
2002 NOHCE PATHIES .ottt ettt et n et st et e s e aats e e esn e e saneaeea 63
v

TRADEMARK
REEL: 006825 FRAME: 0136



Case 19-11563-KBO Doc 721-2 Filed 12/18/19 Page 7 of 73

N

RETMOMFIED SECOND AMENDED JOINT PLAN OF REORGANIZATION FOR
EMERGE ENERGY SERVICES LP AND ITS AFFILIATE BEBTORS

UNDER CHAPTER 11 OF THE BANKRUPTCY CODE

v,
%

Emerge Energy Services LP and the other above-captioned debtors and debtors-in-possession {each
a “Debtor” and, collectively, the “Deblors”) jointly propose the following plan of reorganization for the
resofution of the outstanding Clatros (as defined below) against, and Bquity Interests (as defined below) in,
cach of the Debtors. Although proposed jointly for administrative purposes, the Plan constitutes a separate
Plan for each Debtor for the resolution of outstanding Claims against and Eqguity Intevests in each Debtor
pursuant to the Bankmuptey Code (as defined below). The Debtors are the proponents of this Plan within
the meaning of section 1129 of the Bankruptcy Code. Reference is made to the Disclosure Statement (as
such term is defined herein and distributed contemporancously herewith) for a discussion of the Debtors’
history, business, resulis of operations, historical financial information, and projections, and for a summary
and analysis of this Plan, the treatment provided tor herein and certain related matters. There also are other
agreements and documents, which will be filed with the Bankruptcy Court (as defined below), that are
referenced in this Flan or the Disclosure Statement as Exhibits and Plan Schedules. All such Exhibits and
Plan Schedules are incorporated into and are a part of this Plan as if sct forth in full herein. Subject to
certain restrictions and requirernents set forth in 11 U.S.C. § 1127, Fed. R. Bankr. P. 3019 and the terms
and conditions sct forth in this Plan, the Debtors reserve the right to alter, amend, modify, revoke or
withdraw this Plan prior to its substantial consummation.

ARTICLE L

RULES OF INTERPRETATION, COMPUTATION OF TIME,
CONSENT RIGHTS, AND DEFINED TERMS

Al Rules of interpretation; Computation of Time

For purposes hercin: {a) in the appropriate context, cach term, whether stated in the singular or the
plural, shall include both the singular and the plural, and pronouns stated in the masculine, feminine or
neuter gender shall include the masculine, feminine and the neuter gender; {(b) any reference herein 0 a
contract, lease, instrument, release, indenture, or other agreement or document being in a particular form
or on particuiar terms and conditions means that the referenced item shall be substantially m that form or
substantially on those terms and conditions; (¢) except as otherwise provided herein, any reference herein
to an existing or to be Filed contract, lease, instrument, release, indenture, or other agreement or document
shall mean as it may be amended, modified or supplemented from time to time; (d} any reference to an
Entity as a Holder of a Claim or an Equity Interest includes that Entity’s successors and assigns; (e} unless
otherwise specified, all references herein to “Articles,” “Sections,” “Exhibits™ and “Plan Schedules” are
references to Articles, Sections, Exhibits and Plan Schedules hereof or hereto; () unless otherwise stated,
the words “*herein,”” “hereof)” “hereunder” and “‘hereto’” refer to this Plan in its entivety rather than to a
particular portion of this Plan; (g) subject to the provisions of any contract, certificate of incorporation, by-
faw, imstrument, relcase, indenture, or other agreement or document entered into in connection with this
Plan and cxcept as expressly provided in Article XH.C of this Plan, the rights and obligations arising
pursuant to this Plan shall be governed by, and constroed and enforced in accordance with the applicable
federal law, including the Bankruptcy Code and Bankruptey Rules; (h) captions and headings to Articles
and Sections are inserted for convenience of reference ouly and are not intended 10 be a part of or to affect
the interpretation hereof; (i) the rules of construction set forth in section 102 of the Bankrupicy Code shall
apply to this Plan; (j} references to a specific article, section, or subsection of any statute, rule, or regulation
expressly referenced herein shall, unless otherwise specified, include any amendments {0 or sucCessor
provisions of such article, section, or subsection; (k) any term used in capitalized form herein that is not

LS DOCSMOTS43784.10
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otherwise defined but that is used in the Bankruptey Code or the Bankraptey Rules shall have the meaning
assigned to that terma 1n the Bankruptcy Code or the Bankruptey Rules, as the case may be; (1) all references
to docket nummbers of docursesnts Filed in the Chapter 11 Cases are references to the docket numbers under
the Bankruptey Court’s CMYECF system; (my) references to “sharcholders,” “directors,” and/or “officers”
shall also include “members” and/or “managers.” as applicable, as such terms are defined under the
applicable state limited liability company laws; and {(n) all references to statuies, regulations, orders, rules
of courts, and the like shall mean as amended from time to tune, and as applicable to the Chapter 11 Cases,
unless otherwise stated. Except as otherwise specifically provided in this Plan to the contrary, references
in this Plan to “the Debtors” or 1o “the Reorganized Debtors” shall mean “the Debtors and the Reorganized
Debtors,” as applicable, to the extent the context requires.

Unless otherwise specifically stated herein, the provisions of Bankruptey Rule 9006(a) shall apply
in computing any period of time prescribed or allowed herein. If the date on which a transaction may occur
pursuant to this Plan shali occur on a day that is not a Business Day, then such transaction shall instead
occur on the next succeeding Business Day.

. certain Consent Rights
5 Certain Consent Rights

Notwithstanding anything in the Plan to the contrary, any and all consent rights of the Counsenting
Creditors set forth in the Restructuring Support Agreement with respect to the form and substance of this
Plan, the Plan Supplement, the Plan Documents, and any other Definitive Document (as defined in the
Restructuring Support Agreement), including any amendments, restatements, supplements, or other
modifications to such documents, and any consents, waivers, or other deviations under or from any such
documents, shall be incorporated herein by this reference (including to the applicable definitions set forth
herein) and fully enforceable as if stated in full herein until such time as the Restructuring Support
Agreement is terminated in accordance with its terms.

C. Defined Terms

Unless the context otherwise requires, the following terms shall have the following meanings when
used i capitalized form herein:

“510(b) Equity Claim” means any Claim subordinated pursuant to section 510(b) of the Bankruptcy
Code.

“Accrued Professional Compensation” means, with respect to a particular Professional, an
Administrative Claim of such Professional for compensation for services rendered or reimbursement of
costs, expenses or other charges incurred on or after the Petition Date and prior to and including the
Effective Date (including, without limitation, reasonable out-of-pocket expenses of the Committee
Mernbers incurred in discharge of their duties as such).

“Administrative Claim” weans a Claim for costs and expenses of administration of the Chapter 11
Cases that are Allowed under sections S03(b), 307(a)}2), 307(b). or 1114{c)(2} of the Bankruptcy Code,
inchiding, without Iimitation: (a) any actual and necessary costs and expenses incurred on or after the
Petition Date and through the Effective Date of prescrving the Estates and operating the businesses of the
Debtors; (h) Professional Fee Claims and any other compensation for legal, financial, advisory, accounting,
and other services and reimbursement of expenses Allowed by the Bankruptcy Court under sections 328,
330, 331 or 503(b) of the Bankrupicy Code to the extent incurred on or after the Petition Date and through
the Effective Date; {¢) DIP Credit Agreement Claims, {d) Core Claim Amounts, and {¢) all fees and charges
assessed against the Estates vnder section 1930, chapter 123, of title 28, United States Code.
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“Administrative Claims Bar Date” means the Business Day which is thivty (30} days after the
Effective Date, or such other date as approved by Final Order of the Bankruptcy Court.

“Affiliate” means an “affiliate,” as defined in section 101(2) of the Bankruptcy Code.

“Affiliate Debtor(s)” means, individually or collectively, any Debtor or Debtors other than Emerge
GP or Emerge LP.

“Allowed” means, with respect to a Claim or Equity Interest, an Allowed Claim or Allowed Equity
Interest in a particular Class or category specified. Any reference herein to the allowance of a particuiar
Allowed Claim includes both the secured and unsecured portions of such Claim.

“Allowed Clain” means any Claim that is not a Disputed Claim or a Disallowed Claim and (a) for
which a Proof of Claim has been timely Filed by the applicable Claims Bar Date or deeraed timely Filed
under applicable law or by order of the Bankneptey Court and as to which no objection to allowance thereot
has been tumely interposed within the applicable period of time fixed by this Plan, the Bankruptcy Code,
the Bankruptcy Rules or order of the Bankruptey Court; (b) that has been listed by the Debtors in their
Schedules as liquidated in a specified amount and is not disputed or contingent and for which no contrary
Proof of Claim bhas been timely Filed; or (¢} that is expressly Allowed pursuant to the terms of this Plan or
a Final Order of the Bankruptcy Cowrt. The term “Allowed Claim” shall not, for purposes of computing
distributions under this Plan, include interest on such Claim from and after the Petition Date, except as
provided in sections 506(b) or 511 of the Bankruptcy Code or as otherwise expressly set forth in this Plan
or a Final Order of the Bankruptey Court.

“Allowed Claim” means an Allowed Claim of the type described.

“Allowed Equity Interest?” means any Old GP/LP Equity Interest that is not a Disputed Hquity
Interest and {a} as to which no objection to allowance has been timely interposed in accordance with section
502 of the Bankyuptcy Code or such other applicable period of limitation fixed by the Bankruptey Code,
the Bankruptey Rules or the Bankruptey Court, or as to which any objection has been determined by a Final
Order to the extent such objection is determined in favor of the respective holder; or (b) that is expressly
allowed by this Plan.

“Allowed FEquity Interest” yoeans an Allowed Equity Interest of the type described.

“Amended/New Organizational Documents” means, as applicable, the amended and restated or new
applicable organizational documents of the New General Partner and Reorganized Emerge LP Filed with
the Plan Supplement.

“Avoidance Actions” means any and all avoidance, recovery, subordination or similar actions or
remedies that may be brought by and on behalf of the Debtors or their Estates under the Bankiuptey Code
or applicable non-bankruptcy law, including, without limitation, actions or remedies arising under chapter

5 of the Bankruptey Code; provided that Avoidance Action does not include Released and Settied Claims.

“Ballots/Upi-Out _Forms” means the ballots and _opt-out forms accompanying the Disclosure
Statement, whuh were approved by the Disclosure Statement Ovder (modified, as necessar Y, hased upon
thc‘ .1pph(‘able e sipient in accordance with the Disclosure Statement Order)ys

N
BRSO

“Bankruptcy Code” means title 11 of the United States Code, 11 U.S.C. §8 101-1532, as amended
from time to time and as applicable to the Chapter 11 Cases.

2]
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“Bankruptcy Court” yeans the United States Bankruptcy Court for the District of Delaware, or any
other court having jurisdiction over the Chapter 11 Cases.

“Bankruptcy Rules” means the Federal Rules of Bankruptey Procedure and the Local Rules of the
Bankruptcy Court, in each case as amended from time to time and as applicabie to the Chapter 11 Cases.

“Beneficial Holder” means, as of the applicable date of determination, a beneficial owner of the
Prepetition Notes or Old Emerge LP Equity Interests as reflected in the records maintained by the
Registered Record Owner or Intermediary Record Owner, as applicable.

E3]

“Business Day” means any day, other than a Saturday, Sunday or “legal holiday
Bankruptcy Rule 9006(a)).

{as defined in

“Cash” means the legal tender of the United States of America or the equivalent theveof.

“Carve Out Reserve” means the reserve established and maintained by the Reorganized Debtors to
pay in full in Cash the Professional Fee Claims incurred on or prior to the Effective Date.

“Causes of Action” mecans any claims, causes of action (including Avoidance Actions), demands,
actions, suits, obligations, liabilitics, cross-claims, counterclaims, offsets, or setoffs of any kind or character
whatsoever, in each case whether known or unknown, contingent or non-contingent, matured or unmatured,
suspected or unsuspected, forescen or unforeseen, direct or indirect, choate or inchoate, existing or hereafter
arising, under statute, in contract, in tort, in law, or 1n equity, or pursuant to any other theory of law, federal
or state, whether asserted or assertable directly or derivatively in law or equity or otherwise by way of
claim, counterclaim, cross-claim, third party action, action for indemnity or contribution or otherwise, based
in whole or in part upon any act or omission or other event occurring prior to the Petition Date or during
the course of the Chapter 11 Cases, including through the Effective Date.

“Chapter 11 Case(s)” means {a) when used with reference to a particular Debtor, the case under
chapter 11 of the Bankruptcy Code commenced by such Debtor in the Bankruptcy Court, and (b) when used
with reference to all Debtors, the cases under chapter 11 of the Bankrupicy Code commenced by the Debtors
in the Bankruptcy Court being jointly administered under Case No. 19-11563 (KBOG).

“Claim” means any “claim” {(as defined in section 101(5) of the Bankrupicy Code) against any
Diebtor.

“Claims Bar Date” means the last date for filing a Proof of Claim in these Chapter 11 Cases, as
provided in the Claims Bar Date Order.

“Claims Bar Date Order” means that certain Order Pursuant to Bankruptcy Rule 3003(c)3) and
Local Rule 2002-1(e) Establishing Bar Dates and Related Procedures for Filing Proofs of Claim (including
for Administrative Expense Claims Arising Under Section 503(b)9} of the Bankruptcy Code) and
Approving the Form and Manner of Notice Thereof, entered by the Bankruptey Court in the Chapter 11
Cases {Docket No. 157), as amended, supplemented or modified from time to time.
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“Claims Objection Deadline” yoeans, with respect to any Claim, the latest of (a) one hundred eighty
{180) days after the Effective Date; (b) ninety (90) days after the Filing of an applicable Proof of Claim, or
{c) such other date as may be specifically fixed by Final Order of the Bankruptey Court for objecting fo
such Claim.

“Claims Register” moeans the official register of Clairos maintained by the Voting and Claims
Agent.

“Class” means a category of Holders of Claims or Equity Interests as set forth in Article T herecof
pursuant to section 1122(a) of the Bankruptey Code.

“CHM/ECE” means the Bankruptcy Cowrt’s Case Management and Electronic Case Filing system.

“Collateral” means any property or interest in property of the Debtors’ Estates that is subject to a
valid and enforceable Lien to secure a Claim.

“Commission” roeans the U.S. Securitics and Exchange Commission.

“Committee” means any official comamittec of the Debtors appointed by the United States Trustee
in the Chapter 11 Cases pursuant to section 1102 of the Bankruptcy Code, if appointed and as reconstituted
from time to time,

“Committee Members” means the members of the Committee and their respective successors and
assigns.

“Confirmation” means the occurrence of the Confirmation Date, subject to all conditions specitied
in Article X of this Plan having been satisfied or waived pursuant to Article [X of this Plan.

“Confirmation Date” means the date on which the clerk of the Bankwuptcy Court enters the
Confirmation Order on the docket of the Bankruptey Court in the Chapter 11 Cases.

“Confirmation Hearing” means the hearing held by the Bankruptcy Court pursuant to section 1128
of the Bankruptcy Code to consider confirmation of this Plan, as such hearing may be adjourned or
continued from time o time.

“Confirmation Order” means the order of the Bankruptey Court confirming this Plan pursuant to
section 1129 of the Bankruptcy Code.

“Consenting Creditors” means, collectively, the Consenting Prepetition {redit Agreement Lenders
and the Consenting Prepetition Noteholders.

“Consenting Creditors Professionals” means, collectively, (1) Weil, Gotshal & Manges LLP, as
counsel to the Consenting Creditors, (ii) Pachulski, Stang, Zichl & Jones LLP as Delaware counsel to the
Consenting Creditors, and {(iit) any other professional retained by the Consenting Creditors during the
Chapter 11 Cases.

“Consenting Equity Holders” means the direct and indirect owners of Emerge GP that are party to
the Restructuring Support Agreement as “Counsenting BEquity Holders” thereunder.
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“Consenting Prepetition Credir Agreement Lenders” means those Holders of the Prepetition Credit
Agreement Claims that are party to the Restructoring Support Agreement as “Consenting Revolving Loan
Lenders” thersunder.

“Consenting Prepetition Noteholders™ means those Holders of the Prepetition Notes that are party
to the Restructuring Support Agreement as “Consenting Noteholders” thereunder.
< &

“Consummation” means the occurrence of the Effective Date.

“D&C Liability Insurance Pelicies” moeans all insurance policies (including, without lumitation,
any management liability policies, general liability policies, any errors and omissions policics, and, in cach
case, any agreements, documents, of instruments related thereto) issued at any time on or prior to the
Effective Date and providing coverage tor hability of any Debtor’s divectors, managers, and officers, and
inchuding any “tail”, “runotf” or extended reporting period coverage to the extent obtained by the Debtors
in relation to any such insurance policies.

“Debtor(s)” means, individually, any of the above-captioned debtors and debtors-in-possession
and, collectively, all of the above-captioned debtors and debtors-in-possession.

“Debtor Release” has the meaning set forth in Article X.B hereof.
“Debtor Releasing Parties” has the meaning set forth in Article X B hereof.

“DIP Credit Agreement” means that certain Senior Secured Priming and Superpriority Debtor-in-
Possession Credit and Security Agreement, dated as of July 19, 2019, by and among Emerge LP, the Emerge
LP Subsidiaries party thereto, the DIP Credit Agreement Agent, and the DIP Credit Agreement Lenders, as
amended, supplemented, or modified from time to time prior to the Effective Date.

“DIP Credit Agreement Agent” yeans HPS Investroent Partners, LLC, in its capacity as
administrative agent under the BIP Credit Agreement.

“DIP Credit Agreement Claims” means any and all Claims arising from, under or in connection
with the DIP Credit Agreement (incloding, without mitation, any and all “Obligations” as defived therein)
or any other DIP Loan Document.

“DIP Credit Agreement Lenders” moeans the lenders party to the DIP Credit Agreement from time
1o time.

“DIP Credit Agreement Liens” means the Liens securing the payment of the DIP Credit Agreement
Claims.

“DIP Loan Documents” means, collectively, the DIP Credit Agreement and the DIP Security
Document.

“DIP Order” means that certain Final Order (1) Authorizing the Debtors to (A} Gbtain Postpetition
Financing and (B} Use Cash Collateral, (I} Granting Certain Protections to Prepetition Secured Parties,
(1) Scheduling a Final Hearing, and (IV) Granting Related Relief, cutered by the Bankruptey Cowrt in the
Chapter 11 Cases (Docket No. 209), as such order may be amended, supplemented, or modified from time
to time.
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“DIP Security Document” means the “Security Document” as defined in the DIP Credit Agreement,
in each case as amended, supplemented, or odified from time to time prior to the Effective Date.

“Disallowed” means, with respect to a Claim or Equity Interest, a Disallowed Claim or Disallowed
Equity Interest in a particular Class or category specified.

“Disallowed Claim” rmocans a Claim, or any portion thereof, that (a) has been disallowed by a Final
Order, or {b) (i} is Scheduled at zevo, in an unknown amount or as contingent, disputed or unliquidated and
{i1) as to which the Claims Bar Date bas been established but no Proof of Claim has been tumely Filed or
deemed timely Filed under applicable law or by order of the Banksupioy Court.

“Disallowed Equity Interest” means any Old GP/LP Equity interest that has been disaliowed by
Final Order.

“Disclosure Statement” means that certain Disclosure Statemens for First Amended Joint Plan of
Reorganization for Emerge Energy Sewvices LP and its Affiliate Debtors Under Chapter 11 of the
Bankruptcy C()de, dated as of Septernber 11, 2019 (as dmmdfzd, supplemented, or modified from time to
time) that was approved by the Disclosure Staternent Order.

“Disclosure Statement Order” means that certain Order (1) Approving the Disclosure Statement,
{11} Establishing the Voting Record Date, Voting Deadline and Other Dates, (1lI) Approving Procedures
fw Soliciting, Receiving and Tabulating Votes on the Plan and for Filing Objections to the Plan, (IV)
Approving the Manner and Form of Notice and Other Related Documents, (V) Approving Procedures for
Assumption of Contracts and Leases and Form and Manner of Assumption Notice, and (Vi) Granting
Relared Relief, entered by the Bankruptcy Court in the Chapter 11 Cases, as such order may be amended,
supplemented, or modified from time o time.

“Disputed Claim” means any Claim, or any portion thereof, that is not a Disaliowed Claim, that
has not been Allowed pursuant to this Plan or a Final Order of the Bankruptcy Court, and
(a) if a Proof of Claim has been timely Filed by the applicable Claims Bar Date_or
deemed tmely Filed under applicable law o by order of the Bankiuptov Court, such Claim is
designated on such Proof of Claim as unliguidated, contingent or disputed, or in zero or unknown
ampount, and has not been resolved by writien agreement of the parties or a Final Order of the
Bankruptey Court; or

) if either (1} a Proof of Claim has been timely Filed by the applicable Claims Bar
Date or (2) a Claim has been listed on the Schedules as other than anliquidated, contingent or
disputed, or in zero or unknown amount, a Claim &-as to which any Debtor or other pariyv junigrest
permitted under section 50720 of the Code 1o assert ag obigetion has timely filed an objection or
request for estimation in accordance with this Plan, the Bankruptey Code, the Bankruptcy Rules,
and any orders of the Bankruptcy Court or for which such time period o object or ‘hle a requesi for
mea‘uon has not yet f,xpuad as of thfz apph a‘olc‘: date 0f determination-esdi-ahish oo
a s astp-RRebiardn NS Sisatde-daw, in each case Whl()h th >ction, request

tor e%t;matmn or Lh\puta, i has not bc‘er vvlthd} awi, ov erruic:d or determined by a Final Grder; or

{c) that is the subject of an objection or request for estimation Filed in the Bankruptey
Court and which such objection or vequest for estimation has not been withdrawn, resolved or
overruled by Final Order of the Bankruptey Courtyes
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“Disputed Equity Interest” means an Bquity Interest, ot any portion thereof, that (&) is the subject
of an objection or request for estimation Filed in the Banknuptey Court and which objection or request for
estimation has not heen withdrawn or overruled by a Final Order of the Bankruptcy Court, and/or (b) is
otherwise disputed by the Debtors or the Reorganized Debtors in accordance with applicable law, which
dispute has not been withdrawn, resolved or overruled by Final Order.

“Distribution Agent” mcans the Reorganized Debtors (other than Emerge GP), or any party
designated by the Reorganized Debtors {other than Emerge GP) to serve as distribution agent under this
Plan. For purposcs of distributions under this Plan to the Holders of Allowed DIP Credit Agreement
Claims, Allowed Prepetition Credit Agreement Claims and Allowed Prepetition Notes Claims, the DIP
Credit Agreement Agent, the Prepetition Credit Agreement Agent and the Prepetition Notes Agent,
respectively, will be and shall act as the Distribution Agent.

“Distribution Record Date” means the date for determining which Holders of Claims and Equity
Interests are eligible to recetve distributions under this Plan, which date shall be the Effective Date.

“DTC” means the Depository Trust Company.

this Plan, have been satisfied or waived in accordance with the terms of Article IX.

“Emerge GP” means Emerge Energy Services GP LLC, as debtor and debtor-in-possession in these
Chapter 11 Cases.

“Emerge Holdings” means Emerge Energy Services Holdings LLC, a non-debtor in these Chapter
11 Cases and the sole member of Emerge GP.

“Emerge LP” means Emerge Energy Services LP, as debtor and debtor-in-possession in these
Chapter 11 Cases.

“Emerge LP Subsidiary” means each direct and indirect subsidiary of Emerge LP, as debtor and
debtor-in-possession in these Chapter 11 Cases.

“Ensity” means an “entity” as defined in section 101{15) of the Bankruptcy Code.

“Equity Interest” means (a) any Equity Security or other ownership interest in any Debtor,
inchuding, without limitation, all issued, unissued, authorized or cutstanding units, shares of stock and other
ownership intercsts (whether general partnership interests, limited partnership interests, or otherwisc),
together with (1) any options, warrants or confractual rights to purchase or acquire any such Eguity
Securities at any time with respect to any Debtor, and all vights arising with respect thereto and (i) the
rights of any Person or Entity to purchase or demand the issuance of any of the foregoing and shall include:
(1) conversion, exchange, voting, participation, and dividend rights; (2) liquidation preferences; (3) options,
warrants, and call and put rights; (4) share-appreciation rights; and (5) all Unexercised Equity Interests, and
(b) any 510(b) Equity Claim. in each case, as in existence immediately prior to the Effective Date.

“Equity Security” 1oeans an “equity security” as defined in section 101(16) of the Bankrupicy Code.
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“Estate(s)” means, individually, the estate of each of the Debtors and, collectively, the estates of
all of the Debtors created under section 541 of the Bankruptey Code.

“Exchange Act” means the Securities Exchange Act of 1934, 15 U.S.C. §§ 78a ef seq., as now in
effect or hereafter amended, and any similar federal, state or local law.

N F

s means, collectively: {ay the Dlebrors: (b the Keorsamzed Debtors: (¢ the
Comnutios and the mombers thereod in their capaciny as such and 65 with respect to cach of the foregoing
i clauses (o throngh (o) o the extont thev. sre estate fiduciaries. cach such Entiny’ s current and formex
Affiliates, and cach such Ent’ s and s sugent and formar Affiliates” et and former subsidiangs,
officers, divectors Gacluding any seb-comnittee of divectors), managers, principals, members {inchuding ex
officio members and manacing members), cmplovees, avents, advisory board meembers, financial advisors,
pariners, atomevs, accountanis anvestment hankers, consultants, representatives, and other professignals
cach in thelr capaciiv as such on or after the Petition Date,

“Exculpation” means the exculpation provision set forth in Article X F hercof.

“Executory Contract” means a contract to which any Debtor is a party that is subject to assumption
or rejection under section 365 of the Bankruptcy Code.

“Exhibif” means an exhibit annexed to either this Plan or as an appendix to the Disclosure Staternent
(as such exhibits are amended, modified or otherwise supplemented from time to time).

“Exit Facility Agent” moeans the administrative agent and collateral agent under the Exit Facility
Credit Agreement, solely in its capacity as such.

“Exir Facility Credit Agreement” means the credit agreement, Filed with the Plan Supplement,
which credit agreement shall contain terms and conditions consistent in all respects with those sct forth on
the Exit Facility Term Sheet and, to the extent any terms and conditions are not set forth on or contemplated
therein, such other terms and conditions as are acceptable to the Special Restructuring Committee and the
Majority Noteholders in the manner set forth in the Restructuring Support Agreement.

“Exit Facility Intercreditor Agreement” means that certain intercreditor agreement to be entered
into on the Effective Date by and among the Exit Facility Agent and the New Second Lien Notes Agent,
which document shall contain such terms and conditions as shall be set forth in the form intercreditor
agreement ot sumnary term sheet (summarizing the material terms) to be Filed with the Plan Supplement,
and which terms and conditions shall be acceptable to the parties thercto.

“Exit Facility Lenders” means each of the lenders under the Exit Facility Credit Agreement, solely
in thetr vespective capacitics as such.

“Exit Facility Loan Documents” means the Exit Facility Credit Agreement, the Exit Facility
Intercreditor Agreement, and any other guarantee, security agreement, deed of trust, mortgage, and other
documents (including UCC financing statements), contracts, and agreements entered into with respect (o,
or in connection with, the Exit Faciity Credit Agreement.
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“Exit Facility Loans” moeans the loans contemplated under the Exit Facility Credit Agreement.
“Exit Facility Term Sheet” means the term sheet Filed with the Plan Supplement.

“Face Amount” roeans (a) when used in reference to a Disputed Claim, the full stated amount of
the Claim asserted by the applicable Holder in any Proof of Claim timely Filed with the Bankruptey Cout,
(b) when used in reference to an Allowed Claim, the Allowed amount of such Claim, and (¢} with respect
to Old GP/LP Equity Intevests, the number of shares or units held by such Holder.

“File” or “Filed” or “Filing” means file, filed or filing with the Bankruptey Court or its authorized
designee in the Chapter 11 Cases.

“Final Order” means an order or judgment of the Bankruptcy Court, or court of competent
Jurisdiction with respect to the subject matter, as entered on the docket in any Chapter 11 Case or the docket
of any court of competent jurisdiction, and as to which the time to appeal, or seck certiorari or move for a
new trial, reargument, or rehearing has expired and no appeal or petition for certiorart or other procecdings
for a new trial, reargument, or rehearing has been timely taken, or as to which any appeal that has been
taken or any petition for certiorari that has been or may be tirpely Filed has been withdrawn or resolved by
the highest court to which the order or judgment was appealed or from which certiorari was sought or the
new {rial, reargument, or rchearing shall have been denied, resulted in no stay pending appeal of such order,
or has otherwise been dismissed with prejudice; provided, howeyver, that the possibility that a motion under
Rule 60 of the Federal Rules of Civil Procedure, or any analogous rule under the Bankruptey Rales, may
be filed with respect to such order shall not preclude such order from being a Final Order.

“General Unsecured Claing” means any Claim that is not a/an: Administrative Claim; DIP Credit
Agreement Claim; Professional Fee Claim; Priority Tax Claim; Secured Tax Claim; Other Priority Claim;
Other Secured Claimy; Intercompany Clainy Prepetition Debt Claim; or 510(b) Equity Claim.

“Global Settlement” means that certain settlement incorporated into and described in See
Article YA of this Plan, pursuant to section 1122 of the Bankruptey Code and Barkmptay Ruif:
9(}19 and consistent in all respects with the Restructuring Support Agreerent.

“Goveramental Unit” means a “governmental unit” as defined in section 101(27) of the Bankruptcy
Code.

“Holder” means an Entity holding a Claim or Equity Interest.

“Impaired” means, when used in reference to a Claim or Equity Interest, a Claim or Equity Interest
that is “impaired” within the meaning of section 1124 of the Bankruptcy Code.

“Indemnification Provisions” means, collectively, each of the provisions currently in place
(whether in bylaws, certificates of formation or incorporation, board resolutions, employment contracts or
otherwise) whereby any Debtor agrees to indemunity, reimburse, provide contribution or advance fees and
expenses to or for the benefit of, defend, exculpate, or limit the liability of, any Indemmified Party.

“Indemnified Parties” means each of the Debtor’s respective directors, officers, and managers in
their respective capacities as such, and solely to the extent that such party was serving in such capacity on

or any time after the date of the Restructuring Support Agreement.

“Initial Distriburion Date” means the date that is as soon as practicable after the Effective Date,
but ne later than thirty (30) days after the Effective Date, when, subject to the “Treatment” sections in

10
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Article I hereof, distributions under this Plan shall commence to Holders of Allowed Claims and Allowed
Equity Interests; provided that any applicable distributions under this Plan on account of the DIP Credit
Agreement Claims and the Prepetition Debt Claims shall be made to the applicable Distribution Agent on
the Effective Date, and each such Distribution Agent shall make its respective distributions as soon as
practicable thereafter.

“Intercompany Claim” means any Claim against any of the Debtors held by another Debtor, other
than an Admimstrative Claim.

“Intermediary Record Owners” means, as of the applicable date of determination, the banks,
brokerage firms, or the agents thereof as the Entity through which the Beneficial Holders hold the
Prepetition Notes or Old Emerge LP Equity Interests, as applicable.

“IRC” means the Internal Revenue Code of 1986, as amendex
“IRS” means the Internal Revenue Service of the United States of America.

“Lien” means a “lien” as defined in section 101(37) of the Bankruptcy Code, and, with respect to
any property or asset, includes, without limitation, any mortgage, lien, pledge, charge, security interest or
other encumbrance of any kind, or any other type of preferential arrangement that has the practical effect
of creating a sccurity interest, in respect of such property or asset.

“Litigavion Claims” means the claims, vights of action, suits or proceedings, whether in law or in
equity, whether known or unknown, that any Debtor or any Estate may hold against any Person or Entity,
including, without limitation, the Causes of Action of the Debtors or their Estates, in cach case solely to the
extent of the Debtors” or their Estates™ interest therein., A non-exclusive list of the Litigation Clairas held
by the Debtors as of the Effective Date is to be Filed with the Plan Supplement, which shall be deemed 1o

inchude any derivative actions filed against any Debtor as of the Effective Date.

“Local Rules” mweans the Local Rules of Bankruptey Practice and Procedure of the United States
Bankruptcy Court tor the District of Belaware.

“Majority Noteholders” means Prepetition Notcholders holding more than 50% of the outstanding
aggregate principal amount of the Prepetition Notes Clais.

“Majority Lenders” means Prepetition Credit Agreement Lenders holding more than 50% of the
outstanding aggregate principal amount of the Prepetition Credit Agreement Claims.

“MSHA Action” means that certain mud retaining pond wall breach, which occurred on June 21,

2019 at the San Antonio, Texas facility of the Debtors, the related 103(k) order issued by the Mine Safety

and Health Administration affecting the entire mine area at the San Antouio Texas facility, and all related
ratters atfecting the condition of the mine at the San Antonio Texas Facility.

“New Board” means the initial board of directors of the New General Partner to be put in place on
and as of the Effective Date, which board shall be selected by the Majority Noteholders as described in the
Restructuring Terra Sheet. The members of the New Board shall be Filed with the Plan Supplement.
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“New Emerge GP Equity Interests” means the ownership interests in the New General Partner
authorized to be issued pursuant to this Plan (and subject to the Restructuring Transactions) and the
Amended/New Urganizational Documents.

“New Emerge LP Eguity Interests” means the ownership interests in Reorgamized Emerge LP
{whether general or limited) authorized to be issued pursuant to this Plan {and subject to the Restructuring
Transactions) and the Amended/New Organizational Documents, including the New General Partnership
Interests and the New Limited Partnership Interests.

“New General Pariner” means, in accordance with the Restructuring Transactions, the new general
Lo Lo
artner of Reorganized Emerge LP appointed by the Majority Notcholders and newly formed pursuant to
Lol - o o »
this Plan on or after the Effective Date, and its successors.

“New GF/LP Eguity Interests” means, collectively, the New Emerge GP Equity Interests and the
New Emerge LP Equity Interests.

“New General Partnership Interests” means the new general partnership interests in Reorganized
Emerge LP to be issued on and as of the Effective Date to the New General Partner.

“New Limited Partnership Interests” means the new limited partnership interests in Reorganized
Emerge LP to be issued on and as of the Effective Date to the Prepetition Noteholders and, subject to the
terms and conditions of this Plan, certain other Holders.

“New Management Incentive Plan” means a post-Effective Date equity incentive pian providing
for the issuance from time to tirne, as approved by the New Board, of New Limited Partnership Interests to
those individuals involved in day-to-day management of the Reorganized Debtors. The New Board shall
determine allocation and other terms of the New Management Incentive Plan.

“New Management Incentive Plan Equity” means the New Limited Partnership Interests issued
pursuant to the New Management Incentive Plan.

“New Railcar Lease Agreements” means those cerfain railcar lease agreements entered into
between the Debtors and the Specified Rail Car Lessors pursuant to the New Railcar Lease Agreements
Order.

“New Railcar Lease Agreements Order” means the Order Authorizing the Debtors to (1) Reject
Certain Railcar Lease Agreements Nunc Pro Tunc to the Petition Date and ({1} Enter Into Proposed New
Railcar Lease Agreements Fffective as of the Petition Date entered by the Bankrupicy Court in the Chapter
11 Cases {(Bocket No. 208}, as such order may be amended, supplemented, or modified from time to time.

“New Second Lien Notes” means the secured notes contemplated under the New Second Lien Notes
Agreement.

“New Second Lien Notes Agent” means HPS Investmment Partners, LLC, in its capacity as
administrative agent and notes agent under the New Second Lien Notes Agreement, or such other party
selected by HPS Investment Partners, LLC.

“New Second Lien Notes Agreement” yoeans the notes agreement, Filed with the Plan Supplement,
which agrcement shall contain terms and conditions consistent in all respects with those set forth on the
Mew Second Lien MNotes Term Sheet and, 1o the extent any terms and conditions are not set forth on or

12
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contemplated therein, such other terms and conditions as are acceptable to the Special Restructuring
Committee and the Majority Noteholders.

“New Second Lien Notes Documents” means the New Second Lien Notes, the New Second Lien
Notes Agreement and any other guarantee, security agreement, deed of trust, mortgage, and other
documents (inclading UCC financing statements), contracts, and agreements entered into with respect to,
ot in connection with, the New Second Lien Notes Agreement.

“New Second Lien Notes Term Sheet” means the term sheet Filed with the Plan Supplement.
“New Warrants” means the warrants contemnplated under the New Warrants Agrecment.

“New Warrants Agreement” means the warrant agreement Filed with the Plan Supplement, which
warrant agreement shall contain terms and conditions consistent in all respects with those set forth on the
New Warrants Term Sheet and, to the extent any terms and conditions are not set forth on or contemplated
therein, such other terms and conditions as are acceptable to the Special Resoucturing Committee, the
Majority Noteholders, and the other applicable parties to the Restructuring Support Agreement in the
manner set forth therein.

“New Warrants Term Sheet” means the term sheet attached to this Plan as Exhibit B.

“Non-Debtor Releasing Parties” means, collectively: (a) the Committee and the members thereof
in their capacity as such; (b) the Prepetition Credit Agreement Agent and the Releasing Prepetition Credit
Agreement Lenders; (¢} the DIP Credit Agreement Agent and the DIP Credit Agrmemem Lenders (d) the
Prepetition Notes Agent and the Releasing Prepetition Noteholders; (&) the Relsasing-Sid-4 LR
i *__Pquaty Holders; (f) those Holders of General Unsecured Claims es-Q¢ 3
fatdethar submitted a Ballot o the Voting and Clatras Agent, but diu 10t aﬁnmaﬁvciv opt out
of thc Thﬂ”(‘ Party Release as provided on their respective Ballots; and (g) each Specified Railcar Lessor {to
the extent it 1s a Released Party).

TIRY

“Non-Voting Classes” means, colicctively, Classes 1-4 and 7-10.
“Notice” has the meaning set forth in Article X11LJ of this Plan,

“Old Affiliare Eguity Interests” means, collectively, the Equity Interests in each Emerge LP
Subsidiary, in each case as in existence immediately prior to the Effective Date.

“Old Emerge GP Equity Interest’” means the Equity Interests in Emerge GP, as in existence
tmmediately prior to the Bffective Bate.

“Old Emerge LP Equity Interest’ means the Equity Interests in Emerge LP, as in existence
immediately prior to the Effective Date.

“Old GP/LP Equity Interests” weans, collectively, the Old Ermperge GP Equity Interests and the Old
Emerge LP Equity Interests.

“Cld GP/LP Objection Deadlineg” means, with respect to any Old GP/LP Equity Interest, the later
of (a) onc hundred eighty (180) days after the Effective Date or (h) such other date as may be fixed by Final
Order of the Bankruptcey Court for objecting to such Old GP/LP Equity Interest.
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“Ordinary Course Professionals Order” means that cevtain Order Authorizing Employment and
Fayment of Professionals Utilized in the Ordinary Course of Business, entered by the Bankruptey Court in
the Chapter 11 Cases (Docket No. 196}, as amended, supplemented, or modified from time to tirge.

“QOther Priority Claim” means any Claim accorded priovity in right of payment under section 5{(7{a)
of the Bankruptey Code, other than a Priority Tax Claim or an Administrative Claim.

“Other Secured Claim” means any Secured Claim other than an Administrative Claim, DIP Credit
Agreement Claim, Secured Tax Claim, or Prepetition Debt Claim.

“Preferred Interests” means the Preferred Interests issued to the holders of the New Notes pursuant
1o the terms described in Exhibit A to this Plan.

“Person” means a “person” as defined in section 101(41) of the Bankruptcy Code and also includes
any natural person, corporation, general or limited partnership, limited Hability company, firm, trust,
association, government, governmental agency or other Entity, whether acting in an individual, fiduciary
or other capacity.

“Petition Date” means July 15, 2019, the date on which the Debtors commenced the Chapter 11
Cases.

w1

“’Pian” means this

«--f‘v%‘“f;s'f‘ff'%’wf %c cond Amend&d Joint Plan Oj Reorgam&afwn jor Emerge

3 '5‘)“t E_S, 2019, mdumrz; the hxhlhm and th ‘)Ch dula» and all %upplen’*ems, appmdmgs and
schedules thereto, either in its present form or as the same may be amended, supplemented, or modified
from time to time,

“Plan Objection Deadline” means the date and time by which objections to Confirmation and
Consummation of the Plan must be Filed with the Bankruptcy Court and served in accordance with the
Disclosure Statement Order, which date is October 11, 2019 as set forth in the Disclosure Statement Order.

“Plan Schedule” means a schedule annexed to this Plan or an appendix to the Disclosure Statement
{as amended, modified or otherwise supplemented from time to time).

“Plan Securities” has the meamng set forth in Article V.J of this Plan.
“Plan Securities and Documents” has the meaning set forth in Article V. of this Plan.

“Plan Supplement” means, collectively, the compilation of documents and forms of docurents,
and all exhibits, attachments, schedules, agreements, documents and instruments referred to thercin,
ancillary or otherwise, including, without limitation, the Exhibits and Plan Schedules, all of which are
incorporated by refercnce into, and are an integral part of, this Plan, as all of the same may be amended,
supplemented, or modified from time to tme, in a manner in form and substance consistent in alf respects
with the Restructuring Support Agreement. The Exhibits and Plan Schedules (or substantially final forms
thereof) shall be Filed with the Bankrupicy Court at least seven (7) days prior fo the Plan Objection
Deadline.

“Prepetition Agents’ means, collectively, the Prepetition Credit Agreement Agent and the
Prepetition Notes Agent
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“Prepetition Credit Agreement” means that certain Second Amended and Restated Revolving
Credit and Security Agreement, dated as of Janoary 5, 2018, by and among Emerge LP, the Emerge LP
Subsidiaries party thereto, the Prepetition Credit Agreerent Agent, and the Prepetition Credit Agreement
Lenders, as amended, supplemented, or modified from time to time prior to the Petition Date.

“Prepetition Credit Agreement Agent” means HPS Investment Partners, LLC, in us capacity as
administrative agent and collateral agent under the Prepetition Credit Agreement.

“Prepetition Credit Agreement Agent & Lenders Fees and Expenses” means all unpaid reasonable
and documented costs, fees, disbursements, charges and out-of-pocket expenses of the Prepetition Credit
Agreement Agent and the Prepetition Credit Agreernent Lenders incurred in counection with the Chapter
11 Cases, inchuding, but not limited to, the reasonable and documented costs, fees, disbursements, charges
and out-of-pocket expenses of the Consenting Creditor Professionals.

“Prepetition Credit Agreement Claims” means any and all Claims arising from, under or in
connection with the Prepetition Credit Agreement (including, without Himitation, any and all “Obligations™
as defined therein) or any other Prepetition Loan Document.

“Prepetition Credit Agreement Lenders”
Agreement from time to time.

means the lenders party to the Prepetition Credit

“Prepetition Crediy Agreement Liens” means the Liens securing the payment of the Prepetition
Credit Agreement Clairns.

“Prepetition Debt Claims” means, collectively, the Prepetition Credit Agreement Claims and the
Prepetition Notes Claims.

“Prepetition Debt Documents” means, collectively, the Prepetition Loan Bocuments and the
Prepetition Notes Documents.

“Prepetition Debr Liens” means, collectively, the Prepetition Credit Agreement Liens and the
Prepetition Notes Liens.

“Prepetition Loan Documents” means, collectively, the Prepetition Credit Agreement and the
Prepetition Security Documents.

“Prepetition Noteholder” means a Holder of the Prepetition Notes.

“Prepetition Noteholders Fees and Expenses” means all unpaid reasonable and documented costs,
fees, dishursements, charges and out-of-pocket cxpenses of the Prepetition Notcholders incurred in
connection with the Chapter 11 Cases, including, but not limited to, the reasonable and documented costs,
fees, disbursements, charges and out-of-pocket cxpenses of the Consenting Creditors Professionals.

“Prepetition Nofes” means those certain senior secured notes due 2023 issued by certain Debtors
pursuant to the Prepetition Notes Agreement, in an original aggregate principal amount of $215,000,000.

“Prepetition Notes Agen?” means HPS Investioent Partners, LLC, in #s capacity as administrative
notes agent and collateral agent under the Prepetition Notes Agreement.

“Prepetition Notes Agreement” means that certain Second Lien Note Purchase Agreement, dated
as of January 3, 2018, by and among Emerge LP, the Emerge LP Subsidiaries party thereto, the Prepetition
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Notes Agent, and the Prepetition Noteholders, as amended, supplemented, or modified from time to time
prior to the Petition Date.

“Prepetition Notes Claims™ means any and all Claims arising from, under or in connection with the
Prepetition Notes Agreement (including, without limnitation, any and all “Obligations” as defined therein)
or any other Prepetition Notes Document.

“Prepetition Notes Documents” means, collectively, the Prepetition Notes, the Prepetition Notes
Agreement, and the Prepetition Notes Security Documents.

“Prepetition Notes Liens” means the Liens securing the payment of the Prepetition Notes Claims.

“Prepetition Notes Security Documents” taeans the “Security Documents” as defined m the
Prepetition Notes Agreement, in each case as amended, supplemented, or modified from time to time prior
to the Petition Date.

“Prepetition Security Documents” means the “Security Documents” as defined in the Prepetition
Credit Agreement, in each case as amended, supplemented, or medified from time to time prior to the
Petition Date.

“Priority Tax Claim” means any Claim of a Governmental Unit of the kind specified in section
307(a)(8) of the Bankruptcy Code.

“Pro Rara” means the proportion that (a) the Face Amount of a Claim or Equity Interest in a
pacticular Class or Classes (or portions thereof, as applicable) bears to (b) the aggregate Face Amount of
all Claims (including Disputed Claims, but excluding Disallowed Claims) or Equity Interests (including
Disputed Equity Interests, but exchuding Disallowed Equity Interests) in such Class or Classes {(or portions
thereof, as applicable), unless this Plan provides otherwise.

“Professional” means any Person or Entity retained by the Debtors or any Committee in the Chapter
11 Cases pursuant to section 327, 328, 363, or 1103 of the Bankrupicy Code (other than an ordinary course
professional pursuant to the Ordinary Course Professionals Order).

“Professional Fee Claim™ means a Claim for Accrued Professional Compensation under sections
328,330, 331, or 303 of the Bankruptcy Code.

“Professional Fees Bar Date” means the Business Day that is forty-five (45) days after the
Effective Date or such other date as approved by Final Order of the Bankruptey Court,

“Proof of Clain” means a proof of Claim Filed against any Debtor in the Chapter 11 Cases.

“Registered Record Owners” means, as of the applicable date of determination, the respective
owners of the Prepetition Notes or Old Emerge LP Equity Interests, as applicable, whose holdings thereof
are in their own name.

“Related Persons” means, with respect to any Person, such Person’s predecessors, successors,
assigns and present and former Affiliatcs (whether by operation of law or otherwise) and subsidiarics, and
cach of their respective current and former officers, directors, principals, employees, sharcholders, members
(including ex officic members and managing members), managers, managed accounts or funds,
management companies, fund advisors, advisory or subcommitice board members, partners, agents,
financial advisors, attorneys, accountants, investment bankers, investment advisors, consultants,
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representatives, and other professionals, in cach case acting in such capacity at any time on or after the date
of the Restructuring Support Agreement, and any Person claiming by or through any of them, inchuding
such Related Persons’ respective heirs, executors, estates, servants, and nominees; provided, however, that
no insurer of any Debtor shall constifute a Related Person.

“Release” means the release given by the Releasing Parties to the Released Parties as set forth in
Article X.B hereof.

“Released and Seitled Claims” means all Claims and Causes of Action made, or which could bave
hcen made, on or on behalf of any of the Debtors against the Prepetition Revolver Agent, the Prepetition
Revolving Lenders, the Prepetition Note Agent, or the Prepetition Noicholders, or any of their respective
affiliates, agents, attorneys, advisors, professionals, officers, directors, and employee& in their respective
capacities as such, in gach case arising al any drog priog 1o or on the Bifective Date.

joy

“Released Party” means, collectively: (a) the Debtors; (b) the Reorganized Debtors; (¢) the
Committee and the members thereof in their capacity as such; (d) the Prepetition Credit Agreement Agent
and the Releasing Prepetition Credit Agreement Lenders; (e) the DIP Credit Agreement Agent and the DIP
Credit /‘xgiﬁemem Lenders; (f) the Piepemmn Notes Agent and the Releasing Prepetition Noteholders;
{g) the Neleasing-Ga-ir ‘ 1z Hquity Holders, and (h) each Specified Railcar Lessor, so
tong as the .1pphc.1bie MNew lecar Lease Agreement(s) between the Debtors and the applicable Specified
Railcar Lessor is in full force and effect as of the Effective Date; and in each case the respective Related
Persons of each of the foregoing Entifies.

“Releasing Prepetition Credit Agreement Lenders” means, collectively, (1) each Consenting
P’repetition Credit Agreement Ler-dfer and { ii) any other Prepetition Cr{*dit Agrfeement Lender that does not

“Releasing Prepetition Noteholders” means, collectively, (i) each Consenting Prepetition
Noteholder and (ii) any other Prepetition Noteholder that does not atfirmatively opt out of the Third Party
Release as provided on its respective Ballot/ if

“Reorganized Debtors” means, subject to the Restructuring Transactions, the Debtors as
reorganized or dissolved pursuant to this Plan on or after the Effective Date, and, solely with respect to the
reorganized entitics, their respective successors.

“Reorganized Emerge LF” roeans, subject to the Restructuring Transactions, Hmerge Hunergy
Services LP, as reorganized pursuant to this Plan on or after the Effective Date, and its successors.

“Restricted Holders” has the meaning set forth in Article ¥V.J of this Plan.

“Restructuring Documents” means, collectively, the documents and agreements {and the exhibits,
schedules, annexes and supplements thereto) necessary to implement, or entered into in connection with,
this Plan, including, without limitation, the Plan Supplement, the Exhibits, the Plan Schedules, the
Amended/New Organizational Documents, the Exit Facility Loan Documents, the New Second Lien Notes
Documents, the New Warrants Agreement, and the Plan Securities and Documents.
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“Restructuring Support Agreement” moeans that certain Restructuring Support Agreement, dated as
of April 18, 2019, by and among the Debtors, the Consenting Equity Holders, the Consenting Prepetition
Credit Agreement Lenders, and the Cousenting Prepetition MNotcholders (as amended, supplemented or

wodified from time to time).

“Restructuring Term Sheef” means the term sheet attached as Exhibit A to the Restructuring
Support Agreement.

“Restructuring Transaction” has the meaning ascribed thereto in Article V.A of this Plan.

“Scheduled” weans with respect to any Claim, the status and amount, if any, of such Claim as set
forth in the Schedules.

“Schedules” means the schedules of assets and liabilities, schedules of Executory Contracts, and
statement of financial affairs Filed by the Debtors pursuant to section 521 of the Bankruptcy Code and the
applicable Bankruptcy Rules, as such Schedules may be amended, modified, or supplemented from time to
tirne.

“Secured Claim” means a Claim that is secured by a Lien on property in which any of the Debtors’
Estates have an intevest or that is subject to setoff under section 553 of the Bankruptcy Code, to the extent
of the value of the Claim holder’s interest in such Estate’s interest in such property or to the extent of the
amount subject to setoff, as applicable, as determined pursuant to section 506(a) of the Bankrupicy Code
ot, in the case of setoff, pursuant to section 533 of the Bankrupicy Code.

“Secured Tax Clain” means any Secured Claim which, absent its secured status, would be entitled
to priority in right of payment under section 507(a}(8) of the Bankiuptey Code.

“Securities Act” means the Securities Act of 1933, 15 U.S.C. §§ 77¢-77aa, as now in effect or
hercafter amended, and any similar federal, state or local law.

“Special Restructuring Committee” means the special restructuring committee of the board of
directors of Emerge GP appointed pursuant to that certain Amended and Restated Charter for the Special
Restructuring Committes, dated as of April 18, 2019,

“Specified Railcar Lessors” means, collectively, (a) Trinity Industries Leasing Company, (b) MUL
Ratlcars Leasing, LLC, and (¢} CIT Bank, N.A. and The CIT Group/Equipment Financing, Inc., as an
assignee of CIT Rail, LLC.

“Stamp or Similar Tax” means any stamp tax, recording tax, convevance fee, intangible or simiiar
tax, mortgage tax, personal or real property tax, real estate transfer tax, sales tax, use tax, transaction
privilege tax (including, without limitation, such taxes on prime contracting and owner-builder sales),
privifege taxes (inchiding, without lunitation, privilege taxes on consiruction confracting with regard to
speculative builders and owner builders), and other similar taxes or fees imposed or assessed by any
Governmental Unit.

“Subsequent Distribution” means any distribution of property under this Plan to Holders of
Allowed Claims or Allowed Equity Interests other than the initial distribution given to such Holders on the
Initial Distribution Date.

“Subsequent Distribution Date” moeans the last Business Day of the month following the end of
cach calendar quarter after the Effective Date; provided, however, that if the Effective Date is within thirty
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(30) days of the end of a calendar quarter, then the first Subsequent Distribution Date will be the last
Business Day of the month following the end of the first (1% calendar guarter after the calendar quarter in
which the Effective Date falls.

“Third Party Release” has the meaning set forth in Article X.B hereof.

“Unexercised Equity Inferests” means any and all unexercised options, warrants, calls, rights, puts,
awards, commitments, or any other agreements of any character, kind, or nature to acquire an Old GP/LP
Equity Interest, as in existence imnmediately prior to the Effective Date.

“Unexpired Lease” means a lease to which any Debtor is a party that is subject to assumption or
rejection under section 365 of the Bankruptcy Code.

“Unimpaired” means, with respect to a Class of Claims or Equity Iaterests, a Claim or an Equity
Interest that is “unimpaired” within the meaning of section 1124 of the Bankruptcy Code.

“Unused Cash Reserve Amount” toeans the remaining Cash, if any, in the Carve Out Reserve after
all obligations and liabilitics for which such rescrve was established are paid, satisfied, and discharged in
full in Cash or are Disallowed by Final Order in accordance with this Plan.

“Voting and Claims Agent” means Kurtzman Carson Consultants LLL, in its capacity as
solicitation, notice, claims and balloting agent for the Debtors.

“Voting Classes” means Classes 5 and 6 only.,
“Voting Deadline” weans the date and time by which all Ballotsy/Opt-Oht Forms must be reeeived

by the Voting and Claims Agent in accordance with the Disclosure Statement Order, which date is October
17, 2019 at 5:00 p.m. (prevatling Eastern Time) as set forth in the Disclosure Staternent Order.

“Voting Record Date” means the date for determining which Holders of Claims in the Voting
Classes are entitled, as applicable, to receive the Disclosure Statement and to vote to accept or reject this
Plan.

ARTICLE L.
ADMINISTRATIVE, DIP FACILITY, AND PRIORITY TAX CLAIMS
A. Administrative Claims

Subject to sub-paragraph 1 below, on the later of the Effective Date or the date on which an
Admunistrative Claim becomes an Allowed Administrative Claim, or, in each such case, as soon as
practicable thereafter, cach Holder of an Allowed Administrative Claim (other than an Allowed
Professional Fee Clainyy will receive, in full satisfaction, scttlement, discharge and release of, and in
exchange for, such Claim either (1) Cash equal to the amount of such Allowed Administrative Claim; or (ii)
such other less favorable treatment as to which the Debtors (with the consent of the Majority Noteholders
in the manner set forth in the Restructuring Support Agreement) or Reorganized Debtors, as applicable, and
the Holder of such Allowed Admuanistrative Claim shall have agreed upon in writing; provided, however.
that Administrative Claims incurred by any Debtor in the ordinary course of business may be paid in the
ordinary course of husiness by such applicable Debtor or Reorganized Debtor in accordance with such
applicable terms and conditions relating thereto without further notice to or order of the Bankruptcy Court.
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i, Bar Date for Administrative Claims

Except as otherwise provided in this Plan and section 503(b)}{(1 }(ID) of the Bankruptcy Code, unless
previously Filed or paid, requests for payment of Administrative Clatms must be Filed and served on the
Reorganized Debtors pursuant to the procedures specified in the Confirmation Order and the notice of entvy
of the Confirmation Order or the occurrence of the Effective Date (as applicable) no later than the
arising under section 503(b)}1¥D) of the Bankruptey Code or the Bankruptey Court or United States
Trustee as the Holders of Administrative Claims. Holders of Administrative Claims that arc required 1o
File and serve a request for payment of such Administrative Claims that do not File and serve such a request
by the Administrative Claims Bar Date shall be forever barred, estopped and enjoined from asserting such
Administrative Clauns against the Debtors, the Reorganized Debtors and their vespective Estates and
property and such Administrative Claims shall be deemed discharged as of the Effective Date. Al such
Claims shall, as of the Effective Date, be subject to the permanent injunction set forth in Article X. G hereof.
Nothing in this Article LA shall limit, alter, or 1mpaiv the terms and conditions of the Claims Bar Date
Order with respect to the Claims Bar Date for filing administrative expense claims arising under Section
S503(h)}(9) of the Bankuptey Code.

Objections to such requests must be Filed and served on the Reorganized Debtors and the
requesting party by the later of (a) 120 days after the Effective Date and (b) 60 days after the Filing of the
applicable request for pavment of Administrative Claims, if applicable, as the same may be modified or
extended from time to time by Final Order of the Bankmuptey Court.

2. Professional Fee Claims

Professionals or other Entities asserting a Professional Fee Claim for services rendered before the
Effective Date must File and serve on the Reorganized Debtors and such other Entities who are designated
in the Confirmation Order an application for final allowance of such Professional Fee Claim no later than
the Professional Fees Bar Date; provided that, on or about the Effective Date, holders of Professional Fee
Claims shall provide a reasonable estimate of their unpaid Professional Fee Clairas incurred in rendering
services to the Debtors or their Estates as of the Effective Date (the “Professional Fee Claims Istimate™);
provided further that such estimate shall not be deemed to limit the amount of the fees and expenses that
are the subject of the Professional’s request for payment of Professional Fee Claims.

Obijections to any Professional Fee Claim must be Filed and served on the Reorganized Debtors
and the requesting party by no later than thirty (30) days after the Filing of the applicable final vequest for
payment of the Professional Fee Claim. Fach Holder of an Allowed Professional Fee Claim shall be paid
in full in Cash by the Reorganized Debtors, including from the Carve Out Reserve, within five (5) Business
Days after entry of the order approving such Allowed Professional Fee Claim. The Reorganized Debtors
shall not commingle any funds contained in the Carve Out Reserve and shall use such funds to pay only the
Protessional Fee Claims, as and when allowed by order of the Bankruptcy Court. Notwithstanding anything
to the contrary contained in this Plan, the failure of the Carve Out Reserve to satisfy in full the Professional
Fee Claims shall not, in any way, operate or be construed as a cap or limitation on the amount of
Professional Fee Claims due and pavable by the Reorganized Debtors. The Carve Out Reserve shall be
maintained in trust for the Professionals and shall not be considered property of the Debtors’ Estates;

Amount. To the extent that funds held in the Carve Out Rescrve do not or are unable to satisfy the full
amount of the Allowed Professional Fee Claims, such Professionals shall have an Allowed Administrative
Claim for any such deficiency, which shall be satisfied in full in Cash accordance with Article 1LA of this
Plan.

20

TRADEMARK
REEL: 006825 FRAME: 0156



Case 19-11563-KBO Doc 721-2 Filed 12/18/19 Page 27 of 73

The Reorganized Debtors shall pay Professionals in the ordinary course of business for any work
performed after the Effective Date, including those reasonable and documented fees and expenses incurred
by Professionals in connection with the implementation and consummation of this Plan, in cach case
without further application or notice to or order of the Bankruptey Court; provided, further, that any
professional who may receive compensation or reimbursement of cxpenses pursuant to the Ordinary Course
Professionals Order may continue to veceive such compensation and reimbursement of expenses from the
Debtors and Reorganized Debtors for services rendered before the Effective Date pursuant to the Grdinary
Course Professionals Order, in cach case without further application or notice to or order of the Bankruptey
Court.

B. DIP Credit Agreement Claims

On the Effective Date, the Allowed DIP Credit Agreement Claims shall, in full satisfaction,
settlemnent, discharge and release of, and in exchange for, such Claims {(a) be indefeasibly paid in full in
Cash from the proceeds of the Exit Facility Loans, or (b) receive such other treatment as the Holders of DIP
Credit Agreement Claims and the Debtors shall have agreed to in writing, and, in either case, the DIP Credit
Agreement Licns shall be deemed discharged, released, and terminated for all purposes without further
action of or by any Person or Entity.

The Debtors’ contingent or unliquidated obligations under the DIP Loan Documents, to the extent
not indefeasibly paid in full in Cash on the Effective Date or otherwise satisfied by the Debtors in a manner
acceptable to the DIP Facility Agent, any affected DIP Credit Agreement Lender, or any other holder of a
DIP Credit Agreement Claim, as applicable, shall sarvive the Effective Date and shall not be released or
discharged pursaant to this Plan or Confirmation Order, notwithstanding any provision hereot or thereof to
the contrary.
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L. Priority Tax Claims

Subject to Articie VI hereof, on, or as scon as reasonably practicable after, the later of (1) the
Initial Distribution Date if such Priority Tax Claim is an Allowed Priority Tax Claim as of the Effective
Date or (1) the next Subsequent Distribution Date after the date on which such Priority Tax Claim becomes
an Allowed Priority Tax Claim, each Holder of an Allowed Priority Tax Claim shall receive in full
satisfaction, settlement, discharge and release of, and in exchange for, such Allowed Priority Tax Claim, at
the election of the Debtors or Reorganized Debtors, as applicable: (A) Cash equal to the amount of such
Allowed Priority Tax Claim; (B) such other less favorable treatment as to which the Debtors (with the
consent of the Majority Noteholders in the manner set forth in the Restructuring Support Agreement) or
Reorganized Debtors, as applicable, and the Holder of such Allowed Priority Tax Claim shall have agreed
upon in writing; (C) such other treatment such that it will not be Impaired pursuant to section 1124 of the
Bankruptcy Code or () pursuant to and in accordance with sections 1129(a)( O C) and 1129(a)(90 D) of
the Bankruptcy Code, Cash in an aggregate amount of such Allowed Priority Tax Claim payable in regular
installment payments over a period ending not more than five (5} years after the Petition Date, plus simple
interest at the rate required by applicable non-bankruptcy law on any outstanding balance from the Effective
Date, or such lesser rate as is agreed to in writing by a particalar taxing authority and the Debtors or
Reorganized Debtors, as applicable, pursuant to section 1129(a)(9XC) of the Bankruptey Code; provided,
in the ordinary course of business by such applicable Debtor or Reorganized Debtor in accordance with
such applicable terms and conditions relating thereto without further notice to or order of the Bankraptey
Court. Any installment payments to be made under clause (C) or (D) above shall be made in equal quarterly
Cash payments beginning on the first applicable Subsequent Distribution Date, and continuing on each
Subsequent Distribution Date thereafter until payment in full of the applicable Allowed Priority Tax Claim.

ARTICLE IIL

CLASSIFICATION AND TREATMENT
OF CLASSIFIED CLAIMS ARD EQUITY INTERESTS

A. Summary

This Plan constitutes a separate plan of reorganization for each Debtor. All Claims and Equity
Interests, except Administrative Clairas, DIP Credit Agreement Claims, and Priority Tax Claims, are placed
in the Classes set forth below. For all purposes under this Plan, each Class will contain sub-Classes for each

a particilar Debtor will be treated in accordance with Agticle 11D below.

The categories of Claims and Equity Interests listed below classify Claims and Equity Interests for
all purposes, including, without limitation, for voting, confirmation and distribution pursuant hereto and
pursuant fo sections 1122 and 1123(a)(1) of the Bankruptcy Code. This Plan deems a Claim or Equity
Interest to be classified in a particular Class only to the extent that the Claim or Equity Interest qualifies
within the description of that Class and shall be deemed classified in a different Class to the extent that any
remaining portion of such Claim or Equity Interest qualifies within the description of such different Class.
A Claim or Equity Interest is in a particular Class only to the extent that any such Claim or Equity Interest
is Allowed in that Class and has not been paid, released, Disallowed or otherwise setiled prior to the
Effective Date.
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Summary of Classification and Treatment of Classified Claims and Equity Interests

{lass Cladn/Equity Inderest Status Voting Rights
1. Other Priority Claims Unimpaired Deemed to Accept
2. Other Secured Claims Unimpaired Deemed to Accept
3. Secured Tax Claims Unimpaired Deemed to Accept
4. Prepetition Credit Agreement Claims Unimpaired Deemed to Accept
5. Prepetition Notes Claims Impaired Enditled to Vote
6. General Unsecured Claims Impaired Entitled to Voie
7. Intercompany Claims Unimpaired Deemed to Accept
3. Old Emerge GP Equity Interests Impaired Dicemed o Reject
9. Old Emerge LP Equity Interests Impaired Deemed to Reject
10. Old Affiliate Equity Interests Unimpaired Deemed to Accept

5. Classification and Treatment of Claims and Equity Inferests

i. Class 1 - Other Priority Claims

{a) Classification: Class 1 consists of the Other Priority Claims.

(b) Treatment: Subject to Article VI hercof, on, or as soon as reasonably practicable
after, the later of (i) the Initial Distribution Date if such Class 1 Claim is an
Allowed Class 1 Claim as of the Effective Date or (i) the next Subsequent
Distribution Date after the date on which such Class 1 Claim becomes an Allowed
Class 1 Claim, each Holder of an Allowed Class 1 Claim shall receive in full
satisfaction, scttlement, discharge and release of, and in exchange for, such
Altowed Class 1 Claim, at the election of the Debtors or Reorganized Debtors, as
applicable (with the consent of the Majority Noteholders in the manner set forth in
the Restructuring Support Agreement): {A) Cash equal to the amount of such
Allowed Class 1 Claim: (B) such other less favorable treatment as to which the
Debtors or Reorganized Debtors, as applicable, and the Holder of such Allowed
Class 1 Claim shall have agreed upon in writing; or (C) such other treatinent such
that it will not be impaired pursuant to section 1124 of the Bankruptcy Code;
provided, however, that Class T Claims incurred by any Debtor in the ordinary
course of business may be paid in the ordinary course of business by such
applicable Debtor or Reorganized Debtor in accordance with the terms and
conditions of any agreements relating thereto without further notice to or order of
the Bankruptey Court.
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{c) Voting: Class 1 is an Liniropaired Class, and the Holders of Claims in Class 1 are
conclusively deemed to have accepted this Plan pursuant to section 1126¢f) of the
Bankruptey Code. Therefore, the Holders of Claims in Class 1 are not entitled to
votce to accept or reject this Plan.

2. Class 2 - Other Secured Claims

(a) Classification: Class 2 consists of the Other Secured Claims. Class 2 consists of
separate subclasses for each Other Secared Claim.

{b) Trearment: Subject to Article VIII hereof, on, or as soon as reasonably practicable
after, the later of (i) the Initial Distribution Date if such Class 2 Claim is an
Altowed Class 2 Claim as of the BEffective Date or (it} the next Subsequent
Distribution Date after the date on which such Class 2 Claim becomes an Allowed
Class 2 Claim, each Holder of an Allowed Class 2 Claim shall recetve in full
satisfaction, settlement, discharge and release of, and in exchange for, such
Allowed Class 2 Claim, at the clection of the Debtors or Reorganized Debtors, as
applicable (with the consent of the Majority Noteholders in the manner set forth in
the Restructuring Support Agreement): {A) Cash equal to the amount of such
Allowed Class 2 Claim; (B) such other less favorable treatment as to which the
Diebhtors or Reorganized Debtors, as applicable, and the Holder of such Allowed
{lass 2 Claim shall have agreed upon in writing; (C) the Collateral securing such
Allowed Class 2 Claim_pursuant o further order of the Bankruptey Court upon
notice and hearing: or (D) such other treatment such that ¢ will not be impairex
pursuant to section 1124 of the Bankruptey Code; provided, fiowever, that Class 2
Claims incurred by any Debtor in the ordinary course of business may be paid in
the ordinary course of business by such applicable Debtor or Reorganized Debtor
in accordance with the torms and conditions of any agreements relating thereto
without turther notice to or order of the Bankruptcy Cowt. For the avaidance of
doubt any Licn thatsecures s Class 2 Clain shall be rstained agamst the apphicable
Collateral untd such Class 2 Claim s paid orresevved o full in Cash or Disallowed
by order of the Bankrupiey Court,

{c) Voting: Class 2 is an Unimpaired Class, and the Holders of Claims in Class 2 are
conclusively deemed to have accepted this Plan pursuant to section 1126(f) of the
Bankruptey Code. Therefore, the Holders of Claims in Class 2 are not entitled to
votce to accept or reject this Plan.

3. Class 3 - Secured Tax Claims

{a) Classification: Class 3 consists of the Secured Tax Claims.
by Treatment: Subject to Article VI hereof, on, or as soon as reasonably practicable

after, the later of (i) the Imtial Distribution Date if such Class 3 Claim 1s an
Allowed Class 3 Claim as of the Effective Date or (i) the next Subsequent
Distribution Date after the date on which such Class 3 Claim becomes an Allowed
Class 3 Claim, each Holder of an Allowed Class 3 Claim shall receive in full
satisfaction, scttlement, discharge and release of, and in exchange for, such
Allowed Class 3 Claim, at the election of the Debtors or Reorganized Debtors, as
applicable (with the consent of the Majority Noteholders in the manner set forth in
the Restructuring Support Agreement): {A) Cash equal to the amount of such
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Allowed Class 3 Claim; (B) such other less favorable reatment as to which the
Debtors or Reorganized Debtors, as applicable, and the Holder of such Allowed
Class 3 Claim shall have agreed upon in writing; (O the Collateral securing such
Allowed Class 3 Claim_pursuant 1o further order of the Bankruptoy Cowrt spon
notice and heating; (D) such other treatment such that it will not be impaired
pursuant to section 1i24 of the Bankruptcy Code or (E) pursuant to and in
accordance with sections 1129(a)9C) and 1129(a)(9)(D) of the Bankruptcy
Code, Cash in an aggregate amount of such Allowed Class 3 Claim payable in
regular installioent payments over a period ending not more than five (5) years
after the Petition Date, plus simple interest at the rate required by applicable non-
bankruptcy law on any outstanding balance from the Effective Date, or such lesser
rate as is agreed fo in writing by a particular taxing authority and the Debtors or
Reorganized Debtors, as applicable, purspant to section 11299 C) of the
Bankruptcy Code; provided, however, that Class 3 Claims incurred by any Debtor
in the ordinary course of business may be paid in the ordinary course of business
by such applicable Debtor or Reorganized Debtor in accordance with such
applicable terms and conditions relating thereto without further notice to or order
of the Bankruptcy Court. Any installment payments to be made under clause (D)
or (E) above shall be made in equal quarterly Cash payments beginning on the first
applicable Subsequent Distribution Date, and continuing on cach Subscquent
Distribution Date thereafter until payroent in full of the applicable Allowed Class
3 Claim. For the avoidance of doubt, any Lien that secures 8 Class 3 Claim shall
be retained agatnst the anphicable Collateral untd such Class 3 Claim s paid ot
veserved o full in Cash or Disallowed by order of the Banbaupioy Cout,

G Voting: Class 3 is an Unimpaired Class, and the Holders of Claims in Class 3 shall
be conclusively deemed to have accepted this Plan pursuant to section 1126(1) of
the Bankruptey Code. Therefore, Holders of Claims in Class 3 are not entitled to
vote to accept or reject this Plan.

4. Class 4 - Prepetition Credit Agreement Claims

{a) Classification: Class 4 consists of the Prepetition Credit Agreement Claims.

(b} Allowance: The Prepetition Credit Agreement Claims are deemed Allowed
Secured Claims in the aggregate principal amount of $27,260,000, plus any
accrued and unpaid interest payable on such amounts through the Effective Date 2

{c) Treatment: On the Effective Date, the Allowed Prepetition Credit Agreement
Claims shall, in full satisfaction, sctilement, discharge and relcase of, and in
exchange for, such Claims, be indefeasibly paid in full in Cash from the proceeds
of the Exit Facility Loans. Without affecting any additional Liens required by the
Exit Facility Loan Documents, cach Prepetition Credit Agreement Lien is
stipulated to as valid, perfected, and not avoidable, and shall sccure the Exit
Facility Loans and all other indcbtedness and obligations of the Reorganized
Diebtors under or secured by the Exit Facility Loan Documents and cach such
Prepetition Credit Agreement Lien shall, as of the Effective Date, (i} be ratified,

The Allowed amount excludes any accrued fees, costs, and expenses (inciuding all Prepetition Credit Agreement Agent and
Lenders Fees and Expenses) that will be paid in cash on the Effective Date pursuant to this Plan or otherwise after the Effective
Date in accordance with Axticle V. T of this Plan.
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reaffirmed and deemed granted by the Reorganized Debtors, (it) remain attached
to the Reorganized Debtors’” assets and property, and (3it) not be, and shall not be
deemed to be, impaired, discharged or released by this Plan, the Confirmation
Order or on account of the Confirmation or Consummation of this Plan.

{d) Voting: Class 4 is an Unimpaired Class, and the Holders of Claims in Class 4 shall
be conclusively deemed to have accepted this Plan pursuant 1o section 1126(1) of
the Bankruptcy Code. Therefore, Holders of Claims in Class 4 are not entitled to
vote to accept or reject this Plan.

5. Class 3 - Prepetition Notes Clatms

{a) Classification: Class 5 consists of the Prepetition Notes Claims.
{b) Allowance: The Prepetition Notes Claims are deemed Allowed in the aggregate

principal amount of $208,512.308, plus accrued and unpaid interest thereon as of
the Petition Date.”

{c) Treatment:

) IFANDONLY IF CLASS6 VOTESTOACCEPT THISPLAN, THE
FOLLOWING TREATMENT:

On the Effective Date and in addition to the reimbursement described in
Article ¥.T of this Plan, each Holder of an Allowed Prepetition Notes Claim shall
receive, i full satisfaction, settlement, discharge and release of, and in exchange
for, such Claim, its Pro Rata share of (1) the New Second Lien Notes, if any; (2)
the New Emerge GP Equity Interests; (3) the Preferved Interests less any Preferved
Interests issucd to satisfy DIP Credit Agreement Claims; and (4) ninety-five
percent (35%) of the New Limited Partnership Interests issued and outstanding on
the Effective Date prior to dilution by the New Management Incentive Plan Equity
and any issuances pursuant to the New Warrants.

Without affecting any additional Licns required by the Exit Facility Loan
Documents, each Prepetition Note Lien is stipulated to as valid, perfected, and not
avoidable, and shall secure the Exit Facility Loans and all other indebtedness and
obligations of the Reorganized Debtors under or secured by the Exit Facility Loan
Documents and each such Prepetition Note Lien shall, as of the Effective Date, (i)
be ratified, reaffirmed and deemed granted by the Reorganized Debtors, (it) remain
not be deemed to be, impaired, discharged or released by this Plan, the
Confirmation Order or on account of the Confirmation or Consummation of this
Plan.

(i1} IFANDONLY IF CLASS 6 VOTES TOREJECT THIS PLAN, THE
FOLLOWING TREATMENT:

2 The Allowed amount excludes any nnpaid Prepetition Noteholders Fees and Expenses that will be paid in Cash on the Effective
Date pursuant to this Plan or otherwise after the Effective Date in accordance with Article V.T of this Plan.
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On the Effective Date and in addition to the reimbursement described in
Article V. T of this Plan, cach Holder of an Allowed Prepetition Notes Claim shall
receive, in full satisfaction, settlement, discharge and release of, and in exchange
for, such Claim, its Pro Rata share of (1) the New Sccond Lien Notes, if any; (2)
the New Emerge GP Equity Interests; (3) the Preferred Interests fess any Preferred
Interests issued to satisfy DIP Credit Agreement Claims; and (4) one hundred
percent (100%) of the New Limited Partnership Interests issued and outstanding
on the Effective Date prior to dilution by the New Management Incentive Plan
Equity.

{d) Voting: Class 5 is Iropaired, and Holders of Clatms in Class 5 are entitled to vote
10 accept or reject this Plan.

6. Class 6 — General Unsecured Clatms

{a) Classification: Class 6 consists of the General Unsecured Claims.
(b} Treatment:

6] IWANDONLY IFCLASSs VOTESTOACCEPT THISPLAN, THE
FOLLOWING TREATMENT:

Subject to Axticle VI hereof, on, or as soon as reasonabiy practicable
after, the later of (i) the Initial Dhstribution Date if such Class 6 Claim is an
Altowed Class 6 Claim as of the BEffective Date or (it} the next Subsequent
Distribution Date after the date on which such Class 6 Claim becomes an Allowed
Class 6 Claim, each Holder of an Allowed Class & Claim shall receive, in full
satisfaction, settlement, discharge and release of, and in exchange for, such
Allowed Class 6 Claim, its Pro Rata share of (1) 5.0% of the New Limited
Partnership Interests issued and outstanding on the Effective Date prior to dilution
by the New Management Incentive Plan Equity and any issuances pursuant to the
New Warrants and (2) New Warrants representing 10.0% of the New Limited
Partnership Interests issued and outstanding on the Effective Date prior to dilution
by the New Management Incentive Plan Equity.

The foregoing is offered solely for settlement purposes as set forth in Article V hereof,
aud such settlement is conditioned on (i) Class 6 veoting to accept this Plan, (i) the
Bankruptcy Court confirming this Plan, and (i8) the occurrence of the Effective Date.

(i IFAND ONLY IF CLASS 6 VOTES TO REJECT THIS PLAN, THE
FOLLOWING TREATMENT:

On the Effective Date, the Class 6 Claims will be discharged without
further notice to, approval of or action by any Person or Entity, and each Holder
of a Class 6 Claim shall not receive any distribution or retain any property on
account of such Class 6 Claim.

G Voting: Class 0 is Impaired, and Holders of Claims in Class 6 are entitled to vote
to accept or reject this Plan.

7. Class 7 — Intercompany Claims
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{a) Classification: Class 7 consists of the Intercompany Clairos.
{b) Treatment: Subject to the Restructuring Transactions, the Intercompany Claims

shall be reinstated, compromised, or cancelled, at the option of the relevant Holder
of such Intercompany Claims with the consent of the Majority Noteholders in the
manner set forth in the Restructuring Support Agreement.

(€} Voting: Class 7 is an Umimpaitved Class, and the Holders of Claims in Class 7 shall
be conclusively deemed to have accepted this Plan pursuant to section 1126(f) of
the Bankruptey Code. Therefore, Holders of Claims in Class 7 are not entitled to
vote to accept or reject this Plan.*

8. Class 8 - Old Emerge GP Equity Interests

{a) Classification: Class 8 consists of the Old Emerge GP Equity Interests.

{b) Treatmens: On the Effective Date, the Old Emerge GP Equity Interests will be
cancelled without further notice o, approval of or action by any Person or Entity,
and each Holder of an Old Emerge GP Equity Interest shall not receive any
distribution or retain any property on account of such Old Emerge GP Equity
Interests.

{c) Voting: Class § is an Impaired Class, and the Holders of Equity Interests in Class
§ will be conclusively deemed to have rejected this Plan pursuant to section
1126(g) of the Bankruptcy Code. Therefore, Holders of Equity Interests in Class
8 will not be entitled to vote to accept or reject this Plan.

9. Class 9 - OUld Emeree LP Eguity Interests

(a} Classification: Class 9 consists of the Old Emerge LP Equity Interests.
3] Treatment:

(i IFAND ONLY IR CLASS 6 VOTES TO ACCEPT THIS PLAN, THE
FOLLOWING TREATMENT:

Subject to Article VI hereof, on, or as soon as reasonably practicable
after, the later of (i} the Initial Distribution Date f such Class 9 Equity Interest is
an Allowed Class 9 Equity Interest as of the Effective Date or (i) the next
Subsequent Distribution Date after the date on which such Class 9 Equity Interest
becomes an Allowed Class 9 Equity Interest, each Holder of an Allowed Class 9
Hquity Interest shall receive, in full satisfaction, settlement, discharge and release
of, and in exchange for, such Allowed Class ¥ Equity Interest, its Pro Rata share
of New Warrants representing 5.0% of the New Limited Partnership Interests
issued and outstanding on the Effective Date prior to dilution by the New
Management Incentive Plan Equity.

4 Even if Class 7 was an Impaired Class, because the Holders of such Claims are Affiliate Debtors, the Holders of
such Claims would be conclusively deemed to have accepted this Plan since they are each plan proponents.
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The foregoing is offered solely for setiiement purposes as set forth in Article ¥V hereof,
and such settlement is conditioned on (i) Class 6 voting to accept this Plan, (ii) the
Bankruptcy Court confirming this Plan, and (ii) the occurrence of the Effective Date.

iy IFAND ONLY I CLASS o VOTES TOREJECT THIS PLAN. THE
FOLLOWING TREATMENT:

On the Effective Date, the Old Emerge LP Equity Interests will be
cancelled without further notice to, approval of or action by any Person or Entity,
and each Holder of an Old Emerge LP Equity Interest shall not receive any
distribution or rctain any property on account of such Old Emerge LP Equity
Interests.

{©) Voting: Class @ i3 an Impaired Class and, if the Class of General Unsecured
Claims in Class 6 votes to reject this Plan, the Holders of Equity Intercsts in this
Class 9 shall receive no distribution under this Plan on account of such Equity
Interests. Therefore, the Holders of Equity Interests in this Class 9 are deemed to
have rejected this Plan pursuant to section 1126{g}) of the Bai‘kmptcy C ode and
are not fimlﬂﬁd 0 vote to aufzpt or rc:;fxt thts Plan.$ush

N
N AL \\ \\~
v ¥ N v

R R

B,

10, Class 10 - Old Affiliate Equity Interests in anv Emerge LP Subsidiary

(a} Classification: Class 10 consists of the Old Affiliate Equity Interests in any
Emerge LP Subsidiary.

{b) Treatment: Subject to the Restructuring Transactions, the Old Affiiate Equity
Interests shall remain effective and outstanding on the Effective Date and shall be
owned and held by the same applicable Person(s) that held and/or owned such Old
Affiliate Equity Interests immediately prior to the Effective Date.

(€} Voting: Class 10 is an Unimpaired Class, and the Holders of the Old Affiliate
Equity Interests in Class 10 are conclusively deemed to have accepted this Plan
pursuant to section 1126(f) of the Bankruptcy Code. Therefore, the Holders of the
Old Affiliate Equity Interests in Class 11 are not entitled to vote o accept or reject
this Plan.

C. Special Provision Governing Unimpaired Claims

Except as otherwise provided herein, nothing under this Plan shall affect or Himit the Debtors’ or
the Reorganized Debtors’ rights and defenses (whether legal or equitable) in respect of any Unimpaired
Clairms, including, without Hmitation, all rights in respect of legal and equitable defenses to or setoffs or
recoupments against any such Unimpaired Clatms.
. Elimination of Vacant Classes

Any Class of Claims that is not occupied as of the commencement of the Confirmation Hearing by

an Allowed Claim or a claim temporarily allowed under Bankruptey Rule 3018, or as to which no vote is
cast, shall be deemed climinated from this Plan for purposes of voting to accept or reject this Plan and for
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purposes of determining acceptance or rejection of this Plan by such Class pursuant to section 1129(a)(8)
of the Bankruptey Code.

ARTICLE V.
ACCEPTANCE OR REJECTION OF THE PLAN

A. Presumed Acceptance of Plan

Classes 1, 2, 3, 4, 7, and 10 are Unimpaired under this Plan. Therefore, the Holders of Claims or
Equity Interests in such Uassg,s are deemed 0 have accepted this Plan pursuant to section 1126(f) of the
Bankruptcy Code and are not entitled to vote to accept or reject this Plan.
B. Presumed Rejection of Plan

Class § Equity Interests is Impaired and shall receive no distribution under this Plan on account of
such Equity Interests. Therefore, the Holders of Equity Interests in such Class are deemed to have rejected

this Plan pursuant to section 1126(g) of the Bankruptcy Code and are not entitled to vote to accept or reject
this Plan.

Class 9 Equity Interests is Impaired and, if the Class of General Unsecured Claims votes to reject
this Plan, the Holders of Equity Interests in such Class shall receive no distribution under this Plan on
account of such Equity Interests. Therefore, the Holders of Equity Interests in such Class are deemed to
have rejected this Plan pursuant to sectior‘ 13 76(g) of the Bdnkruptay Code and are not entitled m vote io

R T TR Jryeer

au:f,pt or m;mt ﬁu\ Plan.§

P PR VYR S

C. Voting Classes

Classes 5 and 6 are Impaired under this Plan. The Holders of Claims in such Classes as of the
Voting Record Date are entitled to vote to aceept or veject this Plan.

D, Acceptance by Impaired Class of Claims

Pursuant to section 1126(c) of the Bankruptcy Code and except as otherwise provided in section
1126(e} of the Bankruptcy Code, an Imapaired Class of Claims has accepted this Plan if the Holders of at
feast two-thirds {2/3) in dollar amount and more than one-half (1/2) in number of the Alowed Claims in
such Class actually voting have voted to accept this Plan.

E. Confirmation Pursuant to Sections 1129(a)(10) and 1129(b)} of the Bankrupicy Code

Section 1129(a)(10) of the Bankruptey Code shall be satisfied for purposes of Confirmation by
acceptance of this Plan by either Class 5 or 6. The Debtors request confirmation of this Plan under section
1129(h) of the Bankruptcy Code with respect to any Impaired Class that does not accept this Plan pursuant
to section 1126 of the Bankruptcy Code. The Debtors reserve the right to modify this Plan or any Exhibit
or Plan Schedule in order to satisfy the requirements of section 1129(b) of the Bankruptcy Code, if
necessary.
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F. Votes Solicited in Good Faith

The Debtors have, and upon the Confirmation Date shall be deemed to have, solicited voics on this
Plan from the Voting Classes in good faith and in compliance with the applicable provisions of the
Bankruptcy Code, including, without limitation, sections 1125 and 1126 of the Bankruptcy Code, and any
applicable noun-bankruptey law, rule, or regulation governing the adequacy of disclosure in connection with
the solicitation. Accordingly, the Debtors, the Reorganized Debtors, and each of their respective Related
Parties shall be entitled to, and upon the Confirmation Date are hereby granted, the protections of section
1125(e} of the Bankruptcy Code.

ARTICLE V.
MEANS FOR IMPLEMENTATION OF THE PLAN
A. Global Settlement

Pursuant to section 1123 of the Bankraptey Code and Bankruptey Rule 9019, the Plan incorporates
a compromise and settlerent of various potential Claims and Causes of Action of the parties to the
Restructuring Support Agreement, in the form of the Global Settlement. The Global Scttlement is a
cornerstone of the Plan and necessary to achieve a beneficial and efficient resolution of the Chapter 11
Cases for all parties in interest. The Plan shall be deemed to constitute a motion pursuant to Bankiuptcy
Rule 9019, seeking approval of the Global Settdement, and the entry of the Confirmation Order shali
constitute the Bankruptey Court’s approval of such motion and each of the comopromises or settlements that
comprise the Global Settlement, and the Bankruptcy Court’s findings shall constitute its determination that
such compromises and setilements arc within the range of reasonableness, in the best interests of the
Debtors, their Estates, their Creditors, and other partics-in-interest, and fair and equitable. Pursuant to the
Global Settlement, solely if Class 6 votes to accept the Plan, the Majority Noteholders have agreed to carve-
out from their collateral a settlement fund consisting of:

{1} 5% of the New Limited Partnership Interests, subject to dilution by the New Management
Incentive Plan Equity and the New Warrants; and

(2) WNew Warrants for 15% of the equity of the Reorganized Debtors, subject to dilution by the
MNew Managerent Incentive Plan Equity.

5. Restructuring Transactions

Without limiting any rights and remedies of the Debtors or Reorganized Debtors under this Plan or
applicable law, but iz all cases subject to the terms and conditions of the Restructuring Docoments and any
consents or approvals required thercunder, the entry of the Confirmation Order shall counstitute
authorization for the Reorganized Debtors to take, or to cause to be taken, all actions necessary or
appropriate to consummate and implement the provisions of this Plan prior to, on and after the Effective
Date, including such actions as may be necessary or appropriate to effectuate a corporate restructuring of
their respective busingsses, to otherwise simplify the overall corporate structure of the Reorganized
Debtors, or to reincorporate certain of the Debtors vnder the laws of jurisdictions other than the laws of
which the applicable Debtors are presently formed or incorporated. Such restructuring may include one or
more mergers, consolidations, restructures, dispositions, liquidations, dissolutions, or creations of one or

wore new Entities, as may be defermined by the Debtors or the Reorganized Debtors to be necessary or
appropriate (with the consent of the Majority Noteholders), but in all cases subject to the terms and
conditions of this Plan and the Restructuring Docoments and any consents or approvals required hercunder
or thereunder (collectively, the “Restrocturing Transactions”).
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All such Restructuring Transactions taken, or caused to be taken, shall be deemed to have been
authorized and approved by the Bankruptcy Court. The actions to effectuate the Restructuring Transactions
may include: {i) the execution and delivery of appropriate agreements or other documents of merger,
consolidation, restructuring, disposition, liquidation, or dissolution containing terms that are consistent with
the terms of this Plan and that satisfy the applicable requirements of applicable state law and such other
terms to which the applicable entities may agree; (1) the execution and delivery of appropriate instruments
of transfer, assignment, assumption, or delegation of any asset, property, right, liability, duty, or obligation
on terms consistent with the terms of this Plan and having such other terms to which the applicable entitics
may agree; (iii) the filing of appropriate certificates or articles of merger, consolidation, or dissolution
pursuant to applicable state law; (iv) the creation of one or more new Entities; and (v) all other actions that
the applicable entities determine to be necessary or appropriate, including making filings or recordings that
may be required by applicable state law in connection with such transactions, but in all cases subject to the
terms and conditions of this Plan and the Restructuring Documents and any consents or approvals required
thereunder.

C. Continued Corporate Existence

Subject to the Restructuring Transactions permitted by Article ¥V.B of this Plan, after the Effective
Date, the Reorganized Debtors (other than Emerge GP) shall continue fo exist as sepavate legal entities in
accordance with the applicable law in the respective jurisdiction in which they are incorporated or forme
and pursuant to their respective certificates or articles of incorporation and by-laws, or other applicable
organizational documents, in effect immediately prior to the Effective Date, cxcept to the extent such
certificates or articles of incorporation and by-laws, or other applicable organizational documents, are
amended, restated or otherwise modified under this Plan. Notwithstanding anything to the contrary herein,
the Claims against a particelar Debior or Reorganized Debtor shall remain the obligations solely of such
Debtor or Reorganized Debtor and shall not becorne obligations of any other Debtor or Reorganized Debtor
solely by virtue of this Plan or the Chapter 11 Cases.

As soon as reasonably practicable after the Effective Date, Emerge GP shall wind-down and
dissolve in accordance with applicable law; provided that, the Debtors shall establish a wind-down reserve
to cffectuate, and pay the fees, costs, and expenscs incurred in connection with, such wind-down and

dissolution in an aggregate amount not to exceed $125,000 (the “"Wind-Down Reserve™) without the
consent of the Majority Notcholders in their sole discretion.

On the Effective Date, Emerge GP shall voluntarily withdraw (and, for the avoidance of doubt,
shall be deemed to bave withdrawn) as the general partner of Reorganized Emerge LP and shall in its place
elect (and, for the avoidance of doubt, shall be deemed to have elected) the New General Partner as the
general partner of Reorganized Emerge LP.

D. Vesting of Assets in the Reorganized Debtors Free and Clear of Liens and Claims

Except as otherwise expressly provided in this Plan, the Confirmation Order, or any Restructuring
Document, pursuant to sections 1123(a)(5), 1123(b)}(3), 1141(b) and () and other applicable provisions of
the Bankruptcy Code, on and after the Effective Date, all property and assets of the Estates of the Debtors,
including all claims, rights, and Litigation Claims of the Debtors, and any other assets or property acquired
by the Debtors or the Reorganized Debtors during the Chapter 11 Cases or under or in connection with this
Plan (other than the Carve Out Reserve and any rejected Executory Contracts and/or Unexpired Leases),
shall vest in the Reorganized Debtors free and clear of all Claims, Liens, charges, and other encumbrances,
subject to the Restructuring Transactions and Liens which survive the occurrence of the Effective Date as
described in Article I of this Plan (including, without limitation, cach Prepetition Debt Licn and Liens
that secure the Exit Faciity Loans). On and after the Effective Date, the Reorganized Debtors may (i)
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operate their respective businesses, (i) use, acquire, and dispose of their respective property and (i)
compromise or settle any Claims, in each case without notice to, supervision of or approval by the
Bankruptey Court and free and clear of any restrictions of the Bankruptey Code or the Bankruptey Rules,
other than restrictions expressly imposed by this Plan or the Confirmation Urder.

E. Exit Facility Loan Documents

On the Effective Date, the Debtors and the Reorgamzed Debtors, as applicable, shall be authorized
to execute and deliver, and to consummate the transactions contemplated by, the Bxit Facility Loan
Documents, in each case in form and substance acceptable to the Special Restructuring Coromittee and the
Majority Notcholders in the manner set forth in the Restructuring Support Agreement and without further
notice to or order of the Bankruptcy Court, act or action under applicable law, regulation, order, or rule or
the vote, consent, authorization or approval of any Person or Entity (other than as expressly required by the
Exit Facility Loan Documents). On the Effective Date, the Exit Facility Loan Documents shall constitute
fegal, valid, binding and authorized indebtedness and obligations of the Reorganized Debtors (other than
Emerge GP), enforceable in accordance with their respective terms and such indebtedness and obligations
shall not be, and shall not he deemed to be, cnjoined or subject to discharge, impairment, relcase or
avoidance under this Plan, the Confirmation Order or on account of the Confirmation or Consummation of
this Plan. For the avoidance of doubt, any letter of credit issued and outstanding ander the Prepetition
Credit Agreement on the Effective Date shali be deemed issued under the Exit Facility Credit Agreement.

On the Effective Date, the Prepetition Debt Liens in relation to the Exit Facility Loans and any and
all additional Hens and security mnterests to be granted in accordance with the Exit Facility Loan Documents
{ay shall be legal, binding, and enforceable liens on, and security interests in, the collateral granted
thereunder in accordance with the terms of the Exit Facility Loan Documents, (b) shall be deemed
automatically attached and perfected on the Effective Date, subject only to such liens and security interests
as may be permitied under the Exit Facility Loan Documents, and (¢} shall not be subject to avoidance,
recharacterization, or subordination (including equitable subordination) for any purposes whatsoever and
shall not constitute preferential transfers, fravdulent conveyances, or other voidable transfers under the
Bankruptey Code or any applicable non-bankruptey law. The Reorganized Debtors and the entities granted
such liens and sccurity intercsts are authorized to make all filings and recordings, and to obtain all
governmental approvals and consents necessary fo establish, attach, and perfect such liens and security
interests under the provisions of the applicable state, provincial, federal, or other law (whether domestic or
foreign) that would be applicable in the absence of this Plan and the Confirmation Order (it being
understood that perfection shall occur automatically by virtue of the entry of the Confirmation Order and
the occurrence of the Effective Date, and any such filings, recordings, approvals, and consents shall not be
required), and will thereafter cooperate to make all other filings and recordings that otherwise would be
necessary under applicable law to give notice of such liens and security interests to third partics. To the
extent that any Holder of a Secured Claim that has been satisfied or discharged in full pursuant to this Plan,
or any agent for such Holder, has filed or recorded publicly any liens and/or security interests to secure
such Holder’s Secured Claim, then as soon as practicable on or after the Effective Date, such Holder (or
the agent for such Holder) shall take any and all steps reasonably requested by the Debtors, the Reorganized
Debtors, or the Exit Facility Agent that are necessary to release and/or extinguish such liens and security
interests.

F. No Termination or Release of Prepetition Debt Liens

Notwithstanding anything in this Plan to the contrary, all property and assets of the Estates of the
Debtors, including, without limitation, all claims, rights and Litigation Claims of the Debtors and any
property and assets acquired by the Debtors or the Reorganized Debtors during the Chapter 11 Cases or

under or in connection with this Plan, shall remain encumbered by and subject to the Prepetition Debt Liens,

TRADEMARK
REEL: 006825 FRAME: 0169



Case 19-11563-KBO Doc 721-2 Filed 12/18/19 Page 40 of 73

which, as of the Effective Date, shall secure the Exit Facility Loans and the New Second Lien Notes, as
applicable, and such Liens (i) shall be and hereby are ratified, reaffirmed as valid, enforceable, and not
avoidable, and deemed granted by the Reorganized Debtors and (it) shall not be, and shall not be desmed
to be, impaired. terminated, discharged or released by this Plan or the Confirmation Order or on account of
the Confirmation or Consummation of this Plan.

153 New GFP/LP Equity Interests; Rook Entry

On the Effective Date, subject to the terms and conditions of the Restructuring Transactions, the
New General Partner and Reorganized Emerge LP shall issue the New GP/LP Equity Interests, as
applicable, pursuant to this Plan and/or the Amended/New Organizational Documents, as applicable.
Except as otherwisc expressly provided in the Restructuring Documents, the New General Partner and
Reorganized Emerge LP shall not be obligated to register the New GP/LP Equity Interests under the
Securities Act or to list such Equity Interests for public rading on any securities exchange.

Distributions of the New GF/LP Equity Interests and New Warrants may be made by delivery or
book-entry transfer thercof by the applicable Distribution Agent in accordance with this Plan and the
Amended/New Organizational Documents. Upon the Effective Date, after giving effect to the transactions
contemplated hereby, the authorized capital stock or other equity securities of the New General Partner and
Reorganized Emerge LP shall be that number of interests or units of New GP/LP Equity Interests as may
be designated in the Amended/New Organizational Documents.

On and as of the Effective Date, all of the Holders of New GP/LP Equity Interests shall be bound
by the terms and conditions of the Amended/New Organizational Documents, without the need for
execution by such Holder. The Amended/New Organizational Documents shall be binding on all Persons
receiving, and all Holders of, the New GP/LP Equity Interests (and their respective successors and assigns},
whether such interest is received or to be received on or after the Effective Date.

H New Management Incentive Plan

As soon as reasonably practicable after the Effective Date, the New General Partner will adopt and
implement the New Management Incentive Plan, which terms and conditions, including recipicnts,
individual awards and vesting periods, shall be determined by the New Board. The New Management
Incentive Plan Equity will dilute all of the New Limited Partnership Interests equally.

{ New Warrants

If the Class of General Unsecured Claims votes to accept this Plan, then on the Effective Date,
consistent with the Global Settlement, Reorganized Emerge LP shall enter into and consummate the
transactions conternplated by the New Warranis Agreement (including issuing the New Warrants), which
shall become effective and binding in accordance with their respective terms and conditions upon the parties
thereto, in each case without further notice to or order of the Bankruptcy Court, act or action under
applicable law, regulation, order, or rule or the vote, consent, authorization or approval of any Person or
Entity (other than as expressly required by the New Warrants Agreement and the New Warrants, as
applicablc).

J. Plan Securities and Related Documentation; Exemption from Securifies Laws
Un and after the Effective Date, the Debtors and the Reorganized Debtors, as applicable, are
authorized to and shail provide or issue. as applicable, the New Second Lien Notes, the Preferred Interests,

the New GP/LP Equity Interests, the New Warrants, and any and all other securities to be distributed or
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tssued under this Plan (collectively, the “Plan_Securities™) and any and all other notes, units, stock,
instruments, certificates, and other documents or agreements required to be distributed, issued, executed or
delivered pursuant to or in connection with this Plan {coliectively, the "Plan Securities and Documents™),
in each case in form and substance acceptable to the Special Restructuring Committee and the Majority
Noteholders in the manner set forth in the Restructuring Support Agreement, and without further notice to
or order of the Bankruptcy Court, act or action under applicable law, regulation, order, or rule or the vote,
consent, authorization or approval of any Person or Entity.

The offer, distribution and issuance, as applicable, of the Plan Securities and Documents under this
Plan shall be exempt from registration and prospectus debivery requirements under applicable securities
faws (including Section 5 of the Securities Act or any similar state or local law requiring the registration
and/or the delivery of a prospectus for offer or sale of a security or registration or licensing of an issuer of
a securify) pursuant to section 1145(a) of the Bankruptcy Code and/or other applicable exemptions. An
offering of Plan Securities provided in reliance on the exemption from registration under the Securities Act
pursuant to section 1145(a) of the Bankruptcy Code may be sold without registration to the extent permitted
under section 1145 of the Bankruptcy Code and is deemed to be a public offering, and such Plan Securities
may be resold without registration to the extent permitted under section 1145 of the Bankrupticy Code.

All New GP/LP Equity Interests issued to Holders of Allowed Claims on account of their respective
Claims may be issued without registration under the Securities Act or any stmilar federal, state, or local law
in reliance on section 1145(a) of the Bankruptcy Code.

Resales of any Plan Securities by Persons who receive any Plan Securities that are offered pursuant
to an exemption under section {145(a) of the Bankruptcy Code, who are deemed to be “underwriters” (as
such term is defined in section 1145(b}(1) of the Bankruptcy Code) {collectively, the “Restricted Holders™)
would not be exempted by section 1145 of the Bankruptcy Code from registration of Plan Securities under
the Sccurities Act. Restricted Holders would, however, be permitted to resell the Plan Securitics that are
otfered pursuant to an exemption under section 1145(a) of the Bankruptcy Code without registration if they
are able to comply with the provisions of Rule 144 under the Securities Act, or if such securities are
registered with the Commission pursuant to a registration statement or otherwise.

The terms of the Restructuring Documents governing the Preferred Interests and the New Limited
Partnership Interests will provide registration rights to holders of the New Second Lien Notes {among other
rights).

K. Release of Liens and Claims

To the fullest extent provided under section 1141{c) and other applicable provisions of the
Bankruptcy Code, cxcept as otherwise provided berein (including, without limitation, Atticle V.F and V.G
of this Plan) or in any contract, instrument, release or other agreement or document entered into or delivered
in connection with this Plan, on the Effective Date and concurrently with the applicable distributions made
pursuant to Article VI hereof, all Liens, Clairos, mortgages, deeds of trust, or other security interests against
the assets or property of the Debtors or the Hstates shall be fully released, canceled, terminated, extinguished
and discharged, in each case without further notice to or order of the Bankruptcy Coutt, act or action under
applicable law, regulation, order, or rule or the vote, consent, authorization or approval of any Person or
Entity. The filing of the Confirmation Order with any fedeval, state, or local agency or department shali
constitute good and sufficient evidence of, but shall not be required to effect, the termination of such Liens,
Claims and other interests to the extent provided in the imunediately preceding sentence. Any Person or
Entity holding such Liens, Clairos or inferests shall, pursuant to section 1142 of the Bankrupicy Code,
promptly execute and deliver to the Reorganized Debtors such instruments of termination, release,
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satisfaction and/or assignment {in recordable form) as may be reasonably requested by the Reorganized
Debtors.

L Crganizational Documents of the Reorganized Debiors

The respective organizational documents of each of the Debtors shall be amended and restated or
replaced (as applicable) in form and substance satisfactory to the Special Restructuring Committee and the
Majority Noteholders in the manner set forth in the Restracturing Support Agreement and as necessary to
satisfy the provisions of this Plan and the Bankruptey Code. Such organizational documents shall: (i) to
the extent required by section 1123(a)(6) of the Bankruptcy Code, include a provision prohibiting the
issuance of non-voting equity securities; (ii) authorize the issuance of New GP/LP Equity Interests in an
amount not less than the amount necessary to permit the distributions thereof required or contemplated by
this Plan; (1) to the extent necessary or appropriate, include restrictions on the transfer of New GP/LP
Equity Interests; and (iv} to the extent necessary or appropriate, inchide such provisions as may be needed
to effectuate and consummate this Plan and the transactions contemplated herein. After the Effective Date,
the Reorganized Debiors may, subject to the terms and conditions of the Restructuring Documents, amend
and restate their respective organizational documents as permitted by applicable law.

M. Directors and Officers of the Reorganized Debtors

The New Board shall be identified in the Plan Supplement and shall be subject to approval of the
Bankruptcy Court pursuant to section 1129(a)(5) of the Bankruptcy Code. Pursuant to and to the extent
required by section 1129(a)(3) of the Bankruptcy Code, the Debtors will disclose, at or priot fo the
Confirmation Hearing, the identity and affiliations of any Person proposed to serve on the New Board or
as an officer of cach of the Reorganized Debtors (other than Emerge GP), and, to the extent such Person is
an insider other than by virtue of being a director, managing member or an officer, the nature of any
compensation for such Person. Each such divector, manager, managing member and/or officer shall serve
from and after the Effective Date pursuant to applicable law and the ferms of the Amended/New
Organizational Documents and the other constituent and organizational documents of the applicable
Reorganized Debtors. The existing boards of divectors and other governing bodics of the Debtors will be
deemed to have resigned on and as of the Effective Date, in each case without further notice to or order of
the Bankruptcy Court, act or action under applicable law, regulation, order, or rule or the vote, consent,
authorization or approval of any Person or Entity.

N. Corporate Action

Each of the Debtors and the Reorganized Debtors may take any and all actions to execute, deliver,
File or record such contracts, instruments, releases and other agreements or documents and take such actions
as may be necessary or appropriate to effectuate and implement the provisions of this Plan, including,
without limitation, the issuance and the disgibution of the securities to be issued pursuant hereto, in cach
case in form and substance acceptable to the Special Restructuring Committee and the Majority Noteholders
in the manner set forth in the Restructuring Support Agreement, and without further notice to or order of
the Bankruptey Court, act or action under applicable law, regulation, order, or rule or any requirement of
further action, vote or other approval or authorization by the security holders, members, managers, officers
or directors of the Debtors or the Reorganized Debtors or by any other Person {except for those expressly
required pursuant hereto or by the Restructuring Documents).

Prior to, on or after the Effective Date (as appropriate), all matters provided for pursuant to this
Plan that would otherwise require approval of the unit hoiders, interest holders, stockholders, directors,
officers, managers, members or partners of the Debtors (as of prior to the Effective Date) shall be deemed
to have been so approved and shall be in effect prior to, on or after the Effective Date (as appropriate)
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pursuant to applicable law and without any requirement of further action by such Person or Entity or the
need for any approvals, authorizations, actions or consents of or from any such Person or Entity.

As of the Effective Date, all matters provided for in this Plan involving the legal or corporate
structure of the Debtors or the Reorganized Debtors (including, without Hmitation, the adoption of the
Amended/New Organization Documents and similar constituent and organizational documents, and the
selection of managers, directors, managing roembers and/or officers for, each of the Reorganized Debtors),
and any legal or corporate action required by the Debtors or the Reorganized Debtors in connection with
this Plan, shall be deemed to have occurred and shall be in full force and effect in all respects, in each case
without further notice to or order of the Bankruptcy Court, act or action under applicable law, regulation,
order, or rule or any requirement of further action, vote or other approval or authorization by any Person or
Entity.

O and after the Effective Date, the appropriate officers of the Debtors and the Reorganized Debtors
are authorized to issue, execute, and deliver, and consuromate the transactions contemplated by, the
contracts, agreements, documents, guarantees, pledges, consents, securities, certificates, resolutions and
instruments conternplated by or described in this Plan in the name of and on behalf of the Debtors and the
Reorganized Debtors, in each case in form and substance acceptable to the Special Restructuring Committee
and the Majority Noteholders in the manner set forth in the Restructuring Support Agreement, and without
further notice to or order of the Bankruptcy Court, act or action under applicable law, regulation, order, or
rule or any requirement of further action, vote or other approval or authorization by any Person or Entity.
The scceretary and any assistant secretary of the Debtors and the Reorganized Debtors shall be authorized
to certify or attest to any of the foregoing actions.

. Cancellation of Notes, Certificates and Instruments

{m the Effective Date, except to the extent otherwise provided herein (inchuding, without limitation,
Article V.E and V.F of this Plan}, all notes, indentures, instruments, certificates, agreements and other
documents evidencing or relating to any Impaired Claim shall be fully released, terminated, extinguished
and discharged. in each case without further notice to or order of the Bankruptcy Court, act or action under
applicable law, regulation, order, or rule or any requirement of further action, vote or other approval or
authorization by any Person or Entity; provided that the Prepetition Credit Agreement and the Prepetition
Notes Agreement shall each continue in effect for the limited purpose of allowing Holders of Claims
thereunder to receive, and allowing and preserving the rights of the administrative agents thereunder to
make, distributions under this Plan; provided further that, upon completion of all such distributions, the
Prepetition Credit Agreement and the Prepetition Notes Agreement and any and all notes, securities and
instruments issued in connection therewith shall terminate completely without further notice or action and
be deemed surrendered.

P. Cld GP/LP Equity Interests; Old Affiliate Equity nterests

On the Effective Date, the Old GP/LP Equity interests will be terminated and cancelled without
further notice to or order of the Bankruptey Court, act or action under applicable law, regulation, order, or
rule or any requirement of further action, vote or other approval or authorization by any Person or Entity.

On the Effective Date, the Old Affiliate Equity Interests shall remain effective and outstanding,
and shall be owned and held by the same applicable Person{s) that held and/or owned such Old Affiliate
Equity Interests immediately prior to the Effective Date. Each Emerge LP Subsidiary shall continue o be
governed by the terms and conditions of its applicable organizational documents as in effect immediately
prior to the Effective Date, except as amended or modified by this Plan.
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o) Sources of Cash for Plan Distributions

All Cash necessary for the Debtors or the Reorganized Debtors, as applicable, to make payments
required pursuant to this Plan will be obtained from their respective Cash balances, including Cash from
operations, the Wind-BDown Reserve established pursuant to this Plan and solely in connection with Herge
GP’s dissolution, and the Exit Facility Credit Agreement. The Debtors and the Reorganized Debtors, as
applicable, may also make such payments using Cash received from thetr subsidiaries through their
respective consolidated cash management systems and the incurrence of intercompany transactions, but in
all cases subject to the terms and conditions of the Restructuring Documents.

R Continuing Effectiveness of Final Orders

Payment asthorization granted to the Debtors under any prior Final Order entered by the
Bankruptcy Court shall contimie in effect after the Effective Date.  Accordingly, the Debtors or the
Reorganized Debtors may pay or otherwise satisfy any Claim fo the extent permitted by, and subject to, the
applicable Final Order without regard to the {reatment that would otherwise be applicable to such Claim
under this Plan.

5. Funding and Use of Carve Out Reserve

O or before the BEffective Date, the Debtors shall fund the Carve Out Reserve mn Cash in the
aggregate ammount of the Professional Fee Claims Estimates unless such other amount is determined by
agreemment among the Debiors, the Majority Noteholders and the Professional, or by order of the Bankruptey
Court.

The Cash contained in the Carve Out Reserve shall be used solely to pay the obligations and
Habilities for which such rescrve was cstablished, with the Unused Cash Reserve Amount (if any) being
returned to the Reorganized Debtors within three (3) Business Days after determining the Umused Cash
Reserve Amount. The Bebtors and the Reorganized Debtors, as applicable, shall maintain detailed records
of all payvments made from the Carve Out Reserve, such that all payments and transactions shall be
adequately and promptly documented in, and readily ascertainable from, their respective hooks and records.

After the Effective Date, neither the Bebtors nor the Reorganized Debtors shall deposit any other
funds or property into the Carve Out Reserve without further order of the Bankruptey Court or otherwise
commingle funds in the Carve Out Reserve. To the extent the Carve Out Reserve is insufficient to pay in
full in Cash the obligations and labilities for which such reserve was established, then the Reorganized
Diebtors shall, within five (5) Business Days, pay such obligations and liabilities from either Cash on hand
or by drawing under the Exit Facility Credit Agreement to the extent of any availability thereunder.

T Payment of Fees and Expenses of Certain Creditors

The Debtors shall, on and after the Effective Date and to the extent invoiced, pay the Prepetition
Credit Agreerent Agent & Lenders Fees and Expenses and the Prepetition Noteholders Fees and Expenses
{(in each case whether accrued prepetition or postpetition and to the extent not otherwise paid during the
Chapter 11 Cases), without application by any such parties to the Bankruptcy Court, and without notice and
a hearing pursuant to section 1129(a}4) of the Bankruptcy Code or otherwise; provided, however, if the
Debtors or Reorganized Debtors and any such Entity cannot agree with respect to the reasonableness of the
fees and expenses incurred prior to the Effective Date to be paid to such party, the reasonableness of any
such fees and expenses shall be determined by the Bankruptcy Court (with any undisputed amounts {o be
paid by the Debtors on or after the Effective Date (as applicable) and any disputed amounts to be escrowed
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by the Reorganized Debtors). Notwithstanding anything to the contrary in this Plan, the fees and expenses
described in this paragraph shall not be subject to the Administrative Claims Bar Date or Claims Bar Date.

ARTICLE VL
TREATMENT OF EXECUTORY CONTRACTS AND UNEXPIRED LEASES
A Treatment of Executory Contracts and Unexpired Leases
On the Effective Date, all Executory Contracts and Unexpired Leases of the Debtors shall be

deemed rejected by the Debtors in accordance with sections 365(a) and 1123(b)}(2) of the Bankruptey Code,
except for those Executory Contracts and Unexpired Leases that:

® have been assumed or rejected by the Debtors by prior order of the Bankraptey Court;
(i1} previously expired or terminated pursuant to ifs own lerms or by agreement of the parties

thereto;
{iit} are the subject of a motion to assume filed by the Debtors pending on the Effective Date;

(iv} are identified by the Debtors {(with the consent of the Majority Noteholders) for assumption
in the Plan Supplement, which may be amended by the Debtors (with the consent of the Majority
Noteholders) to add or remove Executory Contracts and Unexpired Leases prior to the Etffective Date; or

(v} arc assumed by the Debtors pursuant to the terms of this Plan.

Without aroending or altering any prior order of the Bankruptey Court approving the assumption
or rejection of any Executory Contract or Unexpired Lease, eniry of the Confirmation Order by the
Bankruptcy Court shall constitute approval of such rejections and assurptions (as applicable) pursuant to
sections 365(a) and 1123(b)}2) of the Bankruptcy Code.

To the extent any provision in any Executory Contract or Unexpired Lease assumed or assumed
and assigned (as applicable) pursuant to this Plan or any prior order of the Bankruptcy Court (including,
without limitation, any “change of control” provision) {(a) prohibits, restricts or conditions (or purports {0
prohibit, restrict or condition), (b} is modified, breached or terminated {or deemed modified, breached or
terminated), (¢) increases, accelerates or otherwise alters any obligations or liabilities of the Debtors or
Reorganized Debtors (or purports to increase, accelerate or otherwise alter any obligations or liabilities of
the Debtors or Reorganized Debtors), or (d) results in the creation or imposition of any Licn upon any
property or asset of any of the Debtors or Reorganized Debtors {or purports to result in the creation or
tmposition of any Lien upon any property or assct or any of the Debtors or Reorganized Debtors), in cach
case as a result of (i) the commencement of these Chapter 11 Cases or the insolvency or financial condition
of any Debtor at any time before the closing of its respective Chapter 11 Case, (11) any Debtor’s or any
Reorganized Debtor’s assumption or assumption and assignment (as applicable) of such Executory Contract
or Unexpired Lease or (iii) the Confirmation or Consununation of this Plan, then such provision shall be
deemed modified such that the transactions contemplated by this Plan shall not entitle the non-debtor party
thereto to modify, declare a breach, terminate, increase, accelerate or alter any of the obligations or
Habilitties of the Debtors or the Reorgamzed Debtors under, or create or impose any Lien upon any property
or asset of any of the Debtors or Reorganized Debtors under any such Executory Contract or Unexpirved
Lease or to exercise any other default-related rights or remedics with respect thereto, and any required
consent under any such contract or lease shall be deemed satisfied by the Confirmation of the Plan.
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Each Executory Contract and Unexpired Lease assumed and/or assigned pursuant to this Plan shall
revest in and be fully enforceable by the applicable Reorganized Debtor or the applicable assignee in
accordance with its terms and conditions, except as modified by the provisions of this Plan, any order of
the Bankruptcy Court approving its assumption and/or assignment, or applicable law.

The inclusion or exclusion of a contract or lease on any schedule or exhibit shall not constitute an
admission by any Debtor that such contract or lease is an Executory Contract or Unexpired Lease or that
any Debtor has any liability thereunder.

B. Cure of Defaults; Assignment of Executory Contracts and Unexpired Leases

Any defaults under each Executory Contract and Unexpired Lease to be assumed, or assumed and
assigned, pursuant to this Plan shall be satisfied, pursuant to and to the extent required by section 365(b)(1)
of the Bankruptey Code, by payment of the applicable default amount in Cash on the Effective Date or on
such other terms as the Bankruptey Court may order or the parties to such Executory Contracts or Unexpired
Leases may otherwise agree in writing {(with the consent of the Majority Noteholders) {the “Cure Claim
Amount”).

In the cvent of an assumption, ot an assumption and assigoment, of an Hxecutory Contract or
Unexpired Lease under this Plan, the Debtors shall File and serve upon counterparties to such Executory
Contracts and Unexpived Leases, a notice of the proposed assumption, or proposed assurnption and
assignment (the “Assumption Notice™), which will: (a) list the applicable Cure Claimn Amount, if any; (b)
if applicable, identify the party to which the Executory Contract or Unexpired Lease will be assigned;
{c) describe the procedures for filing objections thereto; and (d) explain the process by which related
disputes will be resolved by the Bankruptey Court, including the date by which any objection fo the
Assumption Notice must be filed and received by the Debtors.

Any objection by a counterparty to an Executory Contract or Unexpired Lease to a proposed
assumption, or proposed assumption and assignment under this Plan, or any related cure amount, must be
Filed, served and actually received by the Debtors on the date specified in the Assumption Notice
(notwithstanding anything in the Schedules or a Proof of Claim to the contrary). Any counterparty to an
Hxecutory Contract or Unexpired Lease that fails to object timely to the proposed assumption, or proposed
assumption and assignment, or cure amount will be deemed to have consented to such matters and will be
deemed to have forever released and waived any objection to such proposed assumption, proposed
assumption and assignment, and cure amount. The Confirmation Order shall constitute an order of the
Bankrupicy Court approving cach proposed assumption, or proposed assumption and assignment, of
Executory Contracts and Unexpired Leases pursuant to sections 365 and 1123 of the Bankruptcy Code as
of the Effective Date.

In the event of a dispute regarding (a) the amount of any cuare payment, (b} the ability of any Debtor
or assignee to provide “adequate assurance of future performance” (within the meaning of section 365 of
the Bankruptey Code) under the Executory Contract or Unexpired Lease to be assumed, or assumed and
assigned or (¢} any other matter pertaining to assumption or assignment, the applicable cure payments
required by section 365(b (1) of the Bankrupicy Code shall be made following the entry of a Final Order
resolving the dispute and approving such assumption or assumption and assignment; provided. however,
that following the resolution of any such dispute, the Debtors or the Reorganized Debtors, as applicable,
may elect to reject such Executory Contract or Unexpired Lease in lieu of assuming or assigning it. The
Debtors or the Reorganized Debtors, as applicable, shall be authorized to effect such rejection by filing a
writien notice of rejection with the Bankruptey Court and serving such notice on the applicable counterparty
within ten (10) days of the entry of such Final Order.
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Subject to any cure claims Filed with respect thereto, assumption or assumption and assignment of
any Executory Contract or Unexpired Lease pursuant to this Plan shall result in the full release and
satisfaction of any Claims or defaults, whether monetary or nonmonetary. including defaults of provisions
restricting the change in control or ownership inferest composition or other bankrupicy-related defaults,
arising under any assumed Executory Contract or Unexpired Lease at any time prior to the effective date
of assumption or assumption and assignment, in each case as provided in section 365 of the Bankruptcy
Code. Any Proofs of Claim filed with respect to an Executory Contract or Unexpired Lease that has been
assumed or assumed and assigned by Final Ovder shall be deemed disallowed and expunged (subject to any
cure claimas Filed with respect thereio), without further notice o or action, order, or approval of the
Bankruptcy Court.

With respect to any Executory Contract or Unexpired Lease assumed and assigned pursuant to this
Plan, upon and as of the Effective Date, the applicable assignee shall be deemed to be substituted as a party
thereto for the applicable Debtor party to such assigned Exccutory Contract or Unexpired Lease and,
accordingly, the Debtors and the Reorganized Debtors shall be relieved, pursuant to and to the cxtent set
forth in section 365(k) of the Bankruptcy Code, from any further liability under such assigned Executory
Contract or Unexpired Lease.

L. Rejection of Executory Contracts and Unexpived Leases

The Debtors reserve the right (with the consent of the Majority Notcholders), at any time prior to
the Effective Date, except as otherwise specifically provided herein, to seek to reject any Executory
Contract or Unexpired Lease, including any Executory Contract or Unexpired Lease previously assumed
by the Debtors pursuant to an order of the Bankruptcy Court or identified in the Plan Supplement, and to
file a motion requesting authorization for the rejection of any such contract or lease. The Confirmation
V1 pursuant to sections 365 and 1123 of the Bankrmaptcy Code as of the Effective Date. Rejection of any
Executory Contract or Unexpired Lease pursuant to this Plan or otherwise shall not constitute a termination
of any preexisting obligations owed to the Debtors or the Reorganized Debtors, as applicable, under such
Executory Contracts or Unexpired Leases.

0. Claims on Account of the Rejection of Executory Contracts or Unexpired Leases

All Proofs of Claim with respect to Claims arising from the rejection of Executory Contracts or
Unexpired Leases, pursuant to this Plan or the Confirmation Order, if any, must be filed with the Bankruptey
Court within thirty (30} days after service of an order of the Bankruptcy Cowurt {inchuding the Confirmation
Order) approving such rejection.

Any Person or Entity that is required to file a Proof of Claim arising from the rejection of an
Executory Contract or an Unexpired Lease that fails to timely do so shall be forever barred, estopped and
enjoined from asserting such Claim, and such Claim shall not be enforceable, against the Debtors, the
Reorganized Debtors or the Hstates, and the Debtors, the Reorganized Debtors and their Estates and their
respective assets and property shall be forever discharged from any and all indebtedness and liability with
respect to such Claim unless otherwise ordered by the Bankruptey Court or as otherwise provided herein.
Al such Claims shall, as of the Effective Date, be subject to the permanent injunction set forth in Article
X.G hereof.

£ D&O Liability Insurance Policies

On the Effective Date, each D&O Liability Insurance Policy shall be assumed by the Debtors pursuant to
section 365(a) and section 1123 of the Bankruptey Code as to which no Proof of Claim, request for
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administrative expense, or cure claim need be Filed. Unless previously effectuated by separate order entered
by the Bankruptcy Court, entry of the Confirmation Order shall constitute the Bankrupicy Court’s approval
of the Debtors’ assuroption of each of the D&O Liability Insurance Policies. In furtherance of the foregoing
and subject to the terms and conditions of the D&O Liability Insurance Policies (including any “tail”,
“runoff” or extended reporting period coverage provision to the extent obtained by the Debtors in relation
to any such insurance policies), the Reorganized Debtors shall maintain and continue in full force and effect
such D&O Liability Insurance Policies for the benefit of the insured Persons at levels (including with
respect to coverage and amount) no less favorable than those existing as of the date of entry of the
Confirmation Order for a period of no less than six (6) years following the Effective Date; provided,
however, that, after assumption of the D&O Liability Insurance Policies, nothing in this Plan otherwise
alters the terms and conditions of the D& O Liability Insurance Policies. Subiject to the terms and conditions
of the D&(O Liability Insurance Policies (including any “tail”, “runoff” or extended reporting period
coverage provision to the extent obtained by the Debtors in relation to any such insurance policies),
Confirmation and Consuromation of this Plan shall not impair or otherwise modify any available defenses
of the Reorganized Debtors under the D&O Liability Insurance Policies. For the avoidance of doubt, the
D&O Liability Insurance Policies shall continue to apply with respect 1o actions, or failures to act, that
occurred on or prior to the Effective Date, subject to the terms and conditions of the D&O Liability
Insurance Policies. The Debtors are further authorized to take such actions, and to execute and deliver such
documents, as may be reasonably necessary or appropriate to implement, maintain, cause the inception or
binding of, satisfy any terms or conditions of, or otherwise secure for the insureds the benefits of any “tail”,
“runoft” or extended reporting period coverage in relation to any such insurance policies, without further
notice to or order of the Bankruptcy Court or approval or consent of any Person or Entity.

Notwithstanding anything to the contrary in any D&O Liability Insurance Policies issued prior to
the Effective Date, the Reorganized Debtors shall not have any obligation or responsibility for the payment
of any sclf-insured retention thercunder or in connection therewith, and no person or entity shall he entitled
to seek reimbursement from or to subrogate against any Reorganized Debtors with respect to any payraents

rade under such policies.

£ Indemnification Provisions

On the Effective Date, cach Indemnification Provision shall be deemed and treated as an Executory
Contract that is and shall be assumed by each applicable Debtor pursuant to section 365(a) and section 1123
of the Bankruptcy Code, subject to and solely to the extent moditicd herein (as modificd, the “Assumed
Indemuification Provisions™); provided that as it relates to the indemnification of any Bebtor’s directors,
managers and officers as of the Petition Date that were not members of the Special Resoructuring Committee
as of the Petition Date (the “Previous D&Q(s”), the aggregate Lability of the Reorganized Debtors in
connection therewith shall not exceed One Million Bollars (51,000,000) beyond the extent of the coverage
provided by the D&QO Liability Insurance Policies; provided further, that the Assumed Indemmnification
Provisions shall not apply to the Previous D&Os with respect to any liabilities arising from or related to the
fathure of the Debtors to file its current, quarterly or annual reports as required under the rules promuigated
by the Securities and Exchange Commission unless such failure is cured and the Debtors are brought back
into compliance with the rules promulgated by the Securities and Exchange Commission in accordance
with the milestones set forth in Section 6.16 of the DIP Credit Agreement. In connection with the Assamed
Indemnification Provisions, no Proof of Claim, request for administrative expense, or cure claim need he
Filed. Unless previously effectuated by separate order entered by the Bankruptcy Court, entry of the
Confirmation Order shall constitute the Bankruptey Court’s approval of the Debtors’ assumption of each
of the Assumed Indemnification Provisions. Confirmation and Consummation of this Plan shall not impair
or otherwise modify any available defenses of the Reorganized Debtors or other applicable parties under
the Assumed Indenmification Provisions. For the avoidance of doubt, (1) the Assumed Indemmification
Provisions shall continue to apply with respect to actions, or failures to act, that occurred on oy priot to the
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Effective Date, subject to the terms and conditions of the Assumed Indemnification Provisions, and (it} the
New General Partner shall not assure nor be deemed to assume any liabilities with respect to any
Indemnification Provision of a Previous D&O.

(5. Extension of Time to Assume or Reject

Notwithstanding anything to the contrary sef forth in Article V] of this Plan, in the event of a dispute
as to whether a contract is executory or a lease is unexpived, the right of the Reorgamzed Debtors 1o move
to assume or reject such contract or lease shall be extended until the date that is ten (10) days after entry of
a Final Order by the Bankruptey Court determining that the contract is executory or the lease is unexpired.
and any such contract or icase shall be assumed or rejected only upon motion of the Reorganized Debtors
following the Bankrupicy Court’s determination that the contract is executory or the lease is unexpired.

H. Modifications, Amendments, Supplements, Restatements, or Other Agreements

Unless otherwise provided in this Plan, each Executory Contract or Unexpired lease that is
assumed by the Debtors or the Reorganized Debtors shall include all modifications, amendments,
supplements, restaicroents, or other agreements that in any manner affect such Executory Contract or
Unexpired Lease, and all rights related thereto, if any, including all casements, licenses, permits, rights,
privileges, immaunities, options, rights of first refusal, and any other interests, unless any of the foregoing
has been previously rejected or repudiated or is rejected or repudiated hereunder.  Modifications,
amendments, supplerents, and restaternents to prepetition Executory Contracts and Unexpived Leases that
have been executed by the Debtors during the Chapter 11 Cases shall not be deerced fo alter the prepetition
nature of the Executory Contract or Unexpired Lease, or the validity, priority, or amount of any Claims that
may arise in connection therewith.

ARTICLE VIL
PROVISIONS GOVERNING DESTRIBUTIONS

A. Distributions for Claims Allowed as of the Effective Date

Except as otherwise provided in the “Treatment” sections in Article IEE hereof or as ordered by the
Bankruptcy Court, initial distributions fo be made on account of Claims that are Allowed Claims as of the
Effective Date shall be made on the Initial Distribution Date or as soon thereafter as is practicable. Any
payment or distribution required to be made under this Plan on a day other than a Business Day shall be
made on the next succeeding Business Day. Distributions on account of Disputed Claims that fust become
Allowed Claims after the Effective Date shali be made pursuant to Article VHI hereod.

B. No Postpetition interest on Claims

Unless otherwise specifically provided for in this Plan, the Confirmation Order or Final Order of
the Bankruptcy Court, or required by applicable bankruptey law (inchiding, without limitation, as required
pursuant to section 306(b) or section 511 of the Bankruptcy Code), postpetition interest shall not accrue or
be paid on any Claims and no Holder of a Claim shall be entitled to interest accruing on or after the Petition
Date on any Claim.
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L. Distributions by the Reorganized Debtors or Other Applicable Distribution Agent

{ther than as specifically set forth below, the Reorganized Debtors or other applicable Distribution
Agent shall make all distributions required to be diserthuted under this Plan. Distributions on account of
the Aliowed Prepetition Debt Claims and Allowed DIP Facility Claims shall be made to the Prepetition
Agents and the DIP Credit Agreement Agent, respectively, and such agent will be, and shall act as, the
Distribution Agent with respect to its respective Class of Clams in accordance with the terms and
condifions of this Plan and the applicable loan documents. All distributions to Holders of Prepetition Debt
Claims and DIP Facility Claims shall be deemed completed when made by the Reorganized Debtors to the
Prepetition Agents and the DIP Credit Agreement Agent, as applicable. The Reorganized Debtors may
employ or contract with other entities to assist in or make the distributions required by this Plan and may
pay the reasonable fees and expenses of such entities and the Distribution Agents in the ordinary course of
husiness. Mo Distribution Agent shall be required to give any bond or surcty or other security for the
performance of its duties unless otherwise ordered by the Bankuptcy Court.

i Delivery and Distributions; Undeliverable or Unclaimed Distributions

i. Record Date for Distributions

{Un the Distribution Record Date, the Claims Register (and the Debtors™ books and records with
respect to the Holders of Old GP/LP Equity Interests) shall be closed. Accordingly, the Debtors, the
Reorganized Debtors or other applicable Distribution Agent will have no obligation to recognize the
assignment, transfer or other disposition of, or the sale of any participation in, any Allowed Claum (other
than DIP Credit Agreement Claims and Prepetition Debt Claims) or Allowed Equity Interest that occurs
after the close of business on the Distribution Record Date, and will be entitied for all purposes herein to
recognize and distribute securities, property, notices and other documents only to those Holders of Allowed
Claims (other than DIF Credit Agreement Claims and Prepetition Debt Claims) or Allowed Equity Interest
who are Holders of such Claims or Equity Intevests, or participants therein, as of the close of business on
the Distribution Record Date. The Reorganized Debtors or other applicable Distribution Agent shall be
entitled fo recognize and deal for all purposes under this Plan with only those record holders stated on the
Claims Register, or their books and records, as of the close of business on the Distribution Record Date;
provided. however, that the Distribution Record Diate shall not apply to the DHP Credit Agreement Claims
or Prepetition Debt Claims.

2. Delivery of Distributions in General

Except as otherwise provided herein, the Debtors, the Reorganized Debtors or other applicable
Distribution Agent, as applicable, shall make distributions to Holders of Allowed Claims and Allowed
Equity Interests, or in care of their authorized agents, as appropriate, at the address for each such Holder or
agent as indicated on the Debtors” or other applicable Distribution Agent’s books and records as of the date
of any such distribution; provided, however, that the manner of such distributions shall be determined in
the discretion of the applicable Distribution Agent (subject to the terms and conditions of the DIP Credit
Agreement and the relevant Prepetition Debt Documents, if applicable); provided further, that the address
for each Holder of an Allowed Claim shall be deemed to be the address set forth in the latest Proot of Claim
Filed by such Holder pursuant to Bankruptcy Rule 3001 as of the Distribution Record Date and the address
for each Holder of an Allowed Equity Interest shall be deemed to be the address set forth in the Debtors’
books and records, or as may be held by the applicable transfer agent or similar such agency.

44

TRADEMARK
REEL: 006825 FRAME: 0180



Case 19-11563-KBO Doc 721-2 Filed 12/18/19 Page 51 of 73

3. Minimum Distributions

Notwithstanding anything herein to the contrary, no Distribution Agent shall be required to make
distributions or payments of less than $25.00 (whether in Cash or otherwise) or to make partial distributions
or payments of fractions of dollars or New GP/LP Equity Interests. in each case with respect to Impaired
Claims or Impatred Equity Interests. With respect to Impaired Claims and Impaired Equity Interests,
whenever any payment or distribution of a fraction of a dollar or share/unit of New GP/LP Equity Interest
under this Plan would otherwise be called for, the actual payment or distribution will reflect a rounding of
such fraction to the nearest whole dolar or share/unit of New GP/LP Equity Interest (up or down), with
half dollars and half shares/units of New GP/LP Equity Interest or more being rounded up to the next higher
whole nurber and with less than half dollars and half shares/units of New GF/LP Equity Interest being
rounded down to the next Jower whole number {and no Cash shall be distributed in lieu of such fractional
New GP/LP Hquity Interest).

No Distribution Agent shall have any obligation to make a distribution on account of an Allowe
Claim that is Impaired under this Plan if: (a) the aggregate amount of all distributions authorized to be made
on the Subsequent Distribution Date in question is or has an economic value less than $25,000, unless such
distribution is a final dis&ribution; or (b) the amount to be distributed to the specific Holder of an Allowed
Claim on such Subsequent Distribution Date does not constitute a final distribution to such Holder and is
or has an economic value less than $25.00, which shall be treated as an undeliverable distribution under
Article VILD .4 below.

4. Undeliverable Dhstributions

{a) Holding of Certain Undeliverable Distributions

if the distribution to any Holder of an Allowed Claim or an Allowed Equity Interest is returned to
the Distribution Agent as undceliverable or is otherwise unclaimed, no further distributions shall be made to
such Holder unless and until the Distribution Agent is notified in writing of such Helder's then current
address in accordance with the time frames described in Article VILDL.4(b) hereot, at which time all
currently due but missed distributions shall be made to such Holder on the next Subsequent Distribution
Date (or such earlier date as determined by the applicable Distribution Agent). Undeliverable distributions
shall remain in the possession of the Reorganized Debtors or in the applicable reserve, subject to Article

shall not be entitled to any additional interest, dividends or other accruals of any kind on account of their
distribution being undeliverable.

{b) Failure to Claim Undeliverable Distributions

Any Holder of an Allowed Claim or an Allowed Equity Interest (or any successor or assignee or
other Person or Entity claiming by, through, or on behalf of, such Holder) that does not assert a right
pursuant to this Plan for an undeliverable or unclaimed distribution within ninety (90) days after the later
of the Effective Date or the date such distribution is due shall be deemed to have forfeited its rights for such
undeliverable or unclaimed distnibuation and shall be forever barved and enjoined from asserting any such
rights for an undeliverable or unclaimed distribution against the Debtors or their Estates, the Reorganized
Debtors or their respective assets or property, or any Distribution Agent. In such case, any Cash, Plan
Securities, or other property reserved for distribution on account of such Claim or Equity Interest shall
become the property of the Reorganized Debtors, froe and clear of any Claims or other rights of such Holder
with respect thereto and notwithstanding any federal or state escheat laws to the contrary. Any such Cash,
Plan Securities, or other property shall thereafter be distributed or allocated in accordance with the
applicable terms and conditions of this Plan. Nothing contained in this Plan shall require the Debtors, the
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Reorganized Debtors, or any Distribution Agent to atterapt to locate any Holder of an Allowed Claim or an
Allowed Equity Interest.

{c) Failure to Present Checks

Checks issued by the Distribution Agent on account of Allowed Claims or Allowed Equity Interests
shall be null and void if not negotiated within ninety (90) days after the issuance of such check. Requests
for reissuance of any check shall be made directly to the Distnibution Agent by the Holder of the relevant
Allowed Claim or Allowed Equity Interest with respect to which such check originally was issued. Any
Holder of an Allowed Claim or Allowed Equity Interest holding an un-negotiated check that does not
request reissuance of such un-negotiated check within ninety (90} days after the date of mailing or other
delivery of such check shall have its rights for such un-negotiated check discharged and be forever barred,
cstopped and enjoined from asserting any such right against the Debtors, their Estates, the Reorganized
Diebtors, or their respective assets or property. In such case, any Cash held for payment on account of such
Claims or Equity Interests shall become the property of the Reorganized Debtors, free and clear of any
Claims or other rights of such Holder with respect thereto and notwithstanding any federal or state escheat
faws to the contrary. Any such Cash shall thereafter be distributed or allocated in accordance with the
applicable terms and conditions of this Plan.

£ Compliance with Tax Requirements

In connection with this Plan and all distributions hercunder, the Reorganized Debtors or other
applicable Distribution Agent shall comply with all withholding and reporting requirements imposed by
any federal, state, local, or foreign taxing authority, and all distributions hereunder shall be subject to any
such withholding and reporting requirernenis. The Reorganized Debtors or other applicable Distribution
Agent shall be authorized to take any and all actions that may be necessary or appropriate to comply with
such withholding and reporting requivements. All Persons holding Claims or Equity Interests shall be
required to provide any information necessary to effect information reporting and the withholding of such
taxes, and each Holder of an Allowed Claim or an Allowed Equity Interest shall have the sole and exclusive
responsibility for the satisfaction and payment of any tax obligations imposed by any Governmental Unk,
inchuding income, withholding, and other tax obligations, on account of such distribution.

F. Allocation of Plan Distributions Between Principal and Interest

To the extent that any Allowed Claim entitled to a distribution under this Plan is comprised of
indebtedness and accrued but unpaid interest thereon, such distribution shall, to the extent permitted by
applicable law, be allocated for income tax purposces to the principal arnount of the Claim first and then, to
the extent that the consideration exceeds the principal amount of the Claim, fo the portion of such Claim
representing accrued but unpaid interest.

153 Means of Cash Payment

Payments of Cash made pursuant to this Plan shall be in U.S. dollars and shall be made, at the
option of the applicable Distribution Agent, by checks drawn on, or wire transfer from, a domestic bank
selected by such Distribution Agent. Cash payments to foreign creditors may be made, at the option of the
applicable Distribution Agent, in such funds and by such means as arc necessary or customary in a particular
foreign jurisdiction.
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H. Timing and Calculation of Amounts to Be Distributed

Except as otherwise provided in the “Treatment” sections in Article 11 hereof or as ordered by the
Bankruptcy Court, on the Initial Distribution Date (or it a Claim is not an Allowed Claim on the Effective
Date, on the Subseguent Distribution Date occurring after such Claim becomes an Allowed Claim, or as
soon as reasonably practicable thereafter), each Holder of an Allowed Claim shall receive the full amount
of the distributions that this Plan provides for Allowed Claios in the applicable Class. H and to the extent
that there are Disputed Claims, distributions on account of any such Dispuied Claims shall be made pursuant
to the provisions set forth in the applicable class treatment or in Article VI hereof. Except as otherwise
provided herein, Holders of Claims shall not be entitled to interest, dividends or accruals on the distributions
provided for herein, regardless of whether such distributions are delivered on or at any time after the
Effective Date.

L Setoffs

Without aktering or limiting any of the rights and remedies of the Debtors and the Reorganized
Debtors under section 502(d} of the Bankruptcy Code, all of which rights and remedies are hereby reserved,
the Debtors and the Reorganized Debtors, in consultation with the Majority Notcholders, may, but shall not
be required to, withhold (but not setoff except as set forth below) from the distributions called for hereunder
on account of any Allowed Claim (other than any Allowed Prepetition Credit Agreement Claims, Allowed
DIP Credit Agreeraent Clairns, and Allowed Prepetition Notes Clatms) an amount equal (o any claims,
Causes of Action and Litigation Claims of any nature that the Debtors or the Reorganized Dcebtors may
hold against the Holder of any such Allowed Claim; provided that, at least ten (10) days prior to effectuating
such withholding, the Debtors or the Reorganized Debtors, as applicable, shall provide written notice
thereof to the applicable Holder of such Claim, and all objections and defenses of such Holder to such
withholding are preserved. In the event that any such claims, Causes of Action or Litigation Claims are
adjudicated by Final Order or otherwise resolved against the applicable Holder, the Debtors and the
Reorganized Debtors may, pursuant to section 553 of the Bankruptcy Code or applicable non-bankrupicy
faw, set off against any Allowed Claim (other than any Allowed Prepetition Credit Agreement Claims,
Allowed DIP Credit Agreement Claims, and Allowed Prepetition Notes Claims) and the distributions to be
made pursuant hereto on account of such Allowed Claim (before any distribution is made on account of
such Allowed Claim}, the amount of such adjudicated or resolved claims, Causes of Action or Litigation
Claims. Neither the failure to effect such a setoff nor the allowance of any Claim hercunder shall constitute
a waiver or release by the Debtors or the Reorganized Debtors of any such claims, Causes of Action or
Litigation Clatms, all of which are reserved unless expressly released or compromised pursuant to this Plan
or the Confirmation Order.

ARTICLE VIIL

PROCEDURES FOR RESOLVING CONTINGENT, UNLIQUIDATED,
AND DISPUTED CLAIMS ARD EQUITY INTERESTS

A. Resolution of Disputed Claims and Equity Interests

1. Allowance of Claims and Equity Interests

After the Effective Date, and except as otherwise provided in this Plan, the Reorganized Debtors
shall have and shall retain any and all available rights and defenses that the Debtors had with respect to any
Claim or Equity Interest, including, without limitation, the right to assert any objection to Claims or Equity
Interests based on the limitations imposed by section 302 or section 510 of the Bankruptcy Codefhe
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2. Prosecution of Obiections to Claums and Equity Interests

After the Confirmation Date but before the Effective Date, the Debtors, and after the Effective
Date, the Reorganized Debtors shall have the authority to File objections to Claims and Equity Interests
{other than those that are Allowed under thas Plan) and settle, compromise, withdraw or litigate to judgment
objections to any and all such Claims and Equity Interests, regardiess of whether such Claims and Equity
Interests are in an Unimpaired Class or otherwise; provided, however, this provision shall not apply to
Protessional Fee Claims, which may be objected to by any party-in-interest in these Chapter 11 Cases.
From and after the Effective Date, the Reorganized Debtors may settle or compromise any Disputed Claim
and Disputed Bquity Interest without any further notice to or action, grder or approval of the Bankruptey
Court. The Reorganized Debtors shall have the sole authority to administer and adjust the Claims Register
and their respective books and records to reflect any such scttlements or compromises without any further
notice to or action, order or approval of the Bankruptcy Court.

3. Claims Estimpation

After the Confirmation Date but before the Effective Date, the Debtors, and after the Effective
Date, the Reorganized Debtors may at any tume request that the Bankruptey Court estimate any Disputed
Claim or contingent or unliquidated Claim pursuant to applicable law, including, without limitation, section
502(c) of the Bankruptcy Code, and the Bankruptcy Court shall retain jurisdiction under 28 U.S.C. §§ 157
and 1334 to estimate any such Claim, whether for alowance or to determine the maximum amount of such
Claim, including during the litigation concerning any objection to any Claim or during the pendency of any
appeal relating to any such objection. All of the aforementioned Claims objection, estimation and resolution
procedures are cumulative and not exclusive of one another. Claims may be estimated and subscquently
compromised, settled, withdrawn or resolved by any mechanism approved by the Bankruptecy Court. The
rights and objections of all parties are reserved in connection with any such estimation,

4. Deadline to File Obiections to Claims and Eowity Interests

Any objections to Claims shall be Filed by no later than the Claims Objection Deadline; provided
that nothing contained herein shall limit the Reorganized Debtors’ vight to object to Claims, if any, Filed or
amended after the Claims Objection Deadline. Moreover, notwithstanding the expiration of such objection
deadline, the Debtors or the Reorganized Debtors shall continue to bave the right to amend any claims
objections and to file and prosecute supplemental objections and counterclairas to a Disputed Claim until
such Disputed Claim is Allowed. Moreover, notwithstanding the expiration of the Claims Objection
Dicadling, the Reorganized Debtors shall continue to have the right to amend any claims or other objections
and to File and prosecute supplemental objections and counterclaims to a Disputed Claim until such
Disputed Claim is or becomes Allowed by Final Order.

Any objections to Equity Interests shall be Filed by no later than the Old GPF/LP Objection
Deadline. Moreover, notwithstanding the expiration of such objection deadline, the Reorganized Debtors
shall continue to have the right to amend any objections and to file and prosecute supplemental objections
and counterclaims to a Disputed Equity Interest until such Disputed Hquity Interest is or becomes Allowed
by Final Order.
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B. No Distributions Pending Allowance

Notwithstanding any other provision of this Plan to the contrary, no payments or distributions of
any kind or nansre shall be made with respect to all or any portion of a Disputed Claim or Disputed Equity
Interest unless and until all objections to such Disputed Claim or Disputed Equity Interest have been settled
or withdrawn or have been determined by Final Order, and the Disputed Claum or Disputed Equity Tnterest
is or becomes Allowed by Final Order.

L. Distributions on Account of Disputed Claims and Disputed Equity Interests Once They Are Allowed
and Additional Distributions on Account of Previously Allowed Claims and Allowed Eqguity
{nterests

On each Subsequent Distribution Date (or such earlier date as determined by the Reorganized
Debtors in their sole diseretion), the Reorganized Debtors or other applicable Distribution Agent will make
distributions (a) on account of any Disputed Claiin and Disputed Equity Interest that has become Allowed
during the preceding calendar quarter, and (b) on account of previously Allowed Claims and Allowed
Equity lnterests of property that would have been distributed to the Holders thereof on the dates
distributions previously were made to Holders of Allowed Claims and Allowed Equity Interests in such
Class bad the Disputed Claums and Disputed Equity Intervests that have become Allowed or Disallowed
been Allowed or Dissllowed, as applicable, on such dates. Such distributions will be made pursuant to the
or conditions of Article VILB or Paragraph B of this Article VI, any dividends or other distributions
arising from property distributed to holders of Allowed Claims and Aliowed Equity Interests in a Class and
paid to such Holders under this Plan shall also be paid, in the applicable amounts, to any Holder of a
Disputed Claim and Disputed Equity Interest in such Class that becomes Allowed after the date or dates
that such dividends or other distributions were carlicr paid to holders of Allowed Claims and Allowed
Equity Interests in such Class.

. Reserve for Disputed Claims and Disputed Equity Interests

The Debtors, the Reorganized Diebtors, and the Distribution Agent may, in their respective sole
discretion, establish such appropriate reserves for Disputed Claims and Disputed Equity Interests in the
applicable Class(es) as it determines necessary and appropriate, in cach case with the consent of the
Majority Notcholders in the manner sct forth in the Restructuring Support Agrecrent or as approved by
order of the Bankruptcy Court. Without limiting the foregoing, reserves (if any) for Disputed Claims and
Disputed Equity intevests shall equal, as applicable, an amount of property equal to 100% of distributions
to which Holders of Disputed Claims and Disputed Eguity Interests in each applicable Class would
otherwise be entitled under this Plan as of such date if such Disputed Claims and Disputed Equity Interests
were Allowed in their respective Face Amount (or based on the Debtors’ books and records if the applicable
Holder has not yet Filed a Proof of Claim or Proof of Interest and the applicable bar date has not yet
expired); provided, however, that the Debtors and the Reorganized Debiors, as applicable, shall have the
right to file a motion seeking to estimate any Disputed Claims or Disputed Equity Interest.
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ARTICLE IX.

CONDITIONS PRECEDENT TO CONFIRMATION
AND CONSUMMATION OF THE PLAN

A. Conditions Precedent to Confirmation

It shall be a condition to Confirmation of this Plan that the following conditions shall have been
satisfied or waived pursuant to the provisions of Article 1X.C hereof:

i. This Plan and the Restructuring Documents shall be in form and substance consistent in all
respects with the Restructuring Term Sheet and otherwise acceptable to the Special Restructuring
Committee and the Majority Noteholders in the manner set forth in the Restructuring Support Agreement;
and

2. The Confirmation Order shall have been entered by the Bankruptey Court, and sach ovder shali
be in form and substance consistent in all respects with the Restructuring Term Sheet and otherwise
acceptable to the Special Restructuring Comunittee and the Majority Noteholders in the manner set forth in
the Restructuring Support Agreement.

B. Conditions Precedent to Consummation

It shall be a condition to Consummation of this Plan that the following conditions shall have been
satisfied or waived pursuant to the provisions of Article IX.C hereof.

i. The Confirmation Order shall have become a Final Order and such order shall not have been
amended, modified, vacated, stayed, or reversed;

2. The Confirmation Date shall have occurred;

3. The Bankruptey Court shall have entered one or more Final Orders (which may inchide the
Confirmation Order), in form and substance acceptable to the Special Restructuring Committee and the
Majority Noteholders in the manner set forth in the Restructuring Support Agreement, authorizing the
assumption, assumption and assignment and rejection of the Executory Contracts and Unexpired Leases by
the Debtors as contemplated in this Plan and the Plan Supplement;

4. This Plan and the Restructuring Documents shall not have been amended or modified other
than in a manner in form and substance consistent in all respects with the Restructuring Term Sheet and
otherwise acceptable to the Special Restructuring Commitiee and the Majority Noteholders in the manner
set forth in the Restructuring Support Agreement;

5. The Restructuring Documents shall have been filed, tendered for delivery, and been effectuated
or executed by all Entities party thereto (as appropriate), and in each case in full force and effect. All
conditions precedent to the effectiveness of such Restructuring Documents, including, without limitation,
the Exit Facility Loan Agreement and the New Second Lien Notes Agreement, shall bave been satistied or
waived pursuant to the terms of such applicable Restructuring Documents (or shall be satisfied concurrently
with the occurrence of the Effective Date);

6. All DIP Credit Agreement Claims will have been paid off in full in Cash, or will be paid in full
in Cash simultancously with the effectiveness of the Plan, or will have received or will receive such other
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treatroent as the Holders of DIP Credit Agreernent Claims and the Debtors shall bave agreed to in writing,
in accordance with the terms of the DIP Credit Agreement;

7. All consents, actions, documents, certificates and agreements necessary to implement this Plan
and the ransactions contermnplated by this Plan shall have been, as applicable, obtained and not otherwise
subject to anfulfilled conditions, effected or executed and delivered to the required parties and, to the extent
required, filed with the applicable governmental units in accordance with applicable laws, and in cach case
in full force and effect;

8. Al governmental approvals and consents, inchiding Bankruptcy Court approval, that are
applicable and legally required for the consummation of this Plan shall have been obtained, not be subject
to unfultilied conditions and be in full force and effect, and, to the extent applicable, all applicable waiting
periods under the Hart-Scott-Rodino Antitrust Improvements Act of 1976, as amended, shall have expired;

9, The MNew Board shall have been selected;

10. The conditions to the effectiveness of the Exit Facility Credit Agreement and the New Second
Lien Notes Agreement shall have been satisfied or waived and such agreements shall have closed or will
close simultancously with the cffectiveness of this Plan;

11. The Restructuring Support Agreement shall be in full force and effect and shall not have been
ternunated in accordance with its terms;

12. The Carve Out Reserve shall have been funded in full in Cash by the Debtors in accordance
with the terms and conditions of thas Plan;

13. The Wind-Down Reserve shall have been funded in the amount of $125,000 by the Debtors in
accordance with the terms and conditions of this Plan; and

i4. To the extent invoiced, all (i) Prepetition {redit Agreement Agent & Lenders Fees and
Expenses and (i1) Prepetition Notes Fees and Expenses shall have been paid in foll in Cash or reserved in a
manner acceptable to the Majority Noteholders (or approved by order of the Bankruptey Court) to the extent
of any disputes related thereto.

L. Waiver of Conditions

Subject to section 1127 of the Bankruptcy Code, the conditions to Contirmation and Consummation
of this Plan set forth in this Article X may be waived by the Debtors, with the prior written consent of the
Majority Noteholders in the manner set forth in the Restructuring Support Agreement, without notice, leave
or order of the Bankrnuptey Court or any formal action other than proceeding to confirm or consurmmate this
Plan. The fatlure of the Debtors or Reorganized Debtors to exercise any of the foregoing rights shall not
he deemed a waiver of any other rights, and cach right shall be deemed an ongoing right that may he asserted
at any time.

. Effect of Non-Occurrence of Conditions to Confirmation or Consummation

If the Confirmation or the Consummation of this Plan does not occur with respect to one or more
of the Debtors, then this Plan shall, with vespect to such applicable Debtor or Debtors, be null and void in
all respects and nothing contained in this Plan or the Disclosure Statement shall: (1) constitute a waiver or
release of any claims by or Claims against or Equity Interests in the Debtors; (2) prejudice in any manner
the rights of the Debtors, any Holders or any other Entity; (3) constitute an Allowance of any Claim or
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Equity Interest; or (4) constitute an admission, acknowledgrent, offer or undertaking by the Debtors, any
Holders or any other Entity in any respect.

ARTICLE X,
RELEASE, DISCHARGE, INJUNCTION AND RELATED PROVISIONS
A. General
Hawswant-With vespect to Class 5 Clargs ondy, pursuant 1o section 1123 of the Bankruptcy Code,
and in consideration for the classification, distributions, releases and other benefits provided under this

Plan, upﬂn ahe Efi‘ecme Date, thﬁ provmm*s 01" this Plan shall constitute a good faith compromise and

fesus h {lass 5 Clams.

Notwithstanding anything contained herein to the contrary, the allowance, classification and
treatment of all Allowed Claims and Equity Intercsts and their respective distributions (if any) and
wreatments hereunder, takes into account the relative priority and rights of the Claims and the Equity
Interests in each Class in connection with any contractual, legal and equitable subordination rights relating
thereto whetber arising under general principles of equitable subordination, section 310 of the Bankraptey
Code or otherwise. As of the Effective Date, any and all contractual, legal and equitable subordination
rights, whether arising under general principles of equitable subordination, section 510 of the Bankruptcy
Code or otherwise, relating to the allowance, classification and treatment of all Allowed Claims and Equity
Interests and theiwr respective distribudons (Gf any) and treatments hercunder, are settled, compromised,
terminated and released pursuant hereto; provided, hioweyer, that nothing contained herein shall preclude
any Person or Entity from exercising their rights pursuant to and consistent with the terms of this Plan and
the contracts, instruments, relcases, indentures, and other agreements or documents delivered under or in
connection with this Plan.

B. Release of Claims and Causes of Action

i. Release by the Debtors and their Estates. Pursuant {o section 1123(b) and any other
applicable provisions of the Bankrupicy Code, and except as otherwise expressly provided in this
Plan, effective as of the Effective Date, for good and valuable consideration provided by each of the
Released Parties, the adequacy and sufficiency of which is hereby confirmed, the Debtors and the
Reorganized Debtors, in their respective individual capacities and as debtors-in-possession, and on
behalf of themselves and their respective Estates, including, without mitation, any successor to the
Bebiors or any Estate representative appointed or selected pursuant fo section 1123b)}3} of the
Bankruptcy Code (collectively, the “Debtor Releasing Parties™ will be deemed to bave conclusively,
absolutely, unconditionally, irrevocably, and forever provided a full Sischavgeswaiver and release to
each of the Released Partles {and each such Released Party so released shail be deemed forever
releasedy_aud waived snSkseharged by the Debtor Releasing Parties) and their respective assels
and properties {the “Debtor Release”) from any and all claims, Causes of Action, Released and
Settled Claims, Litigation Claims and any other debis, obligations, rights, suits, damages, actions,
remedies, and liabilities whatsoever, whether known or unknown, foreseen or unforeseen, whether
directly or derivatively held, existing as of the Effective Date or thereafier avising, in law, at equity
or otherwise, whether for tort, contract, violations of federal or state securities laws, or otherwise,
based in whole or in part opon any act or omission, transaction, or other securrence or circumstances
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existing or taking place prior to or on the Effective Date arising from or related in any way in whole
or in part to any of the Deblors, including, without limitation, (i) the Chapier 11 Cases, the Disclosure
Statement, this Plan, the Restructuring Support Agreement and the Restructuring Documents, (i)
the subject matier of, or the transactions or events giving rise to, any Claim or Equity Interest that
is treated in this Plan, (ifi) the business or contractual arrangements between any Debtor and any
Released Parties, (iv) the negotiation, formulation or preparation of the Restructuring Suppert
Agreement, this Plan, the Disclosure Statement, the Plan Supplement, the Restructuring Bocuments,
or related agreements, instroments or other dociments, (v) the restructuring of Claims or Equity
Interests prior to or during the Chapter 11 Cases, (vi) the purchase, sale, or rescission of the purchase
or sale of any Equity Interest of the Debtors or the Reorgamized Debtors, and/or (vii} the
Confirmation or Consunumation of this Plan or the solicitation of votes on this Plan that such Deblor
Releasing Party would have been legally entitied to assert (whether individually or collectively) or
that any Holder of a Claim or Equily Interesi or other Entity would have been legally entitled to
assert for, or on behalf or in the name of, any Deblor, its respective Estate or any Reorganized Debtor
{whether direcily or derivatively) against any of the Released Parties; provided, however, that the
foregoing provisions of this Debtor Release shall not operate to waive or release: () any Causes of
Action arising from willfol misconduct, actual fraud, or gross negligence of such applicable Released
Party as defermined by Final Ovder of the Bankrupicy Court or any other court of competent
Jurisdiction; (it) any Causes of Action relating o the MSHA Action {other than against a member of
the Special Restructuring Committee); and/or (i) the rights of such Debtor Releasing Party to
enforce this Plan and the confracts, instruments, releases, indentures, and other agreements or
documenis delivered under or in connection with this Plan or assumed pursuant to this Plan or
assumed pursuant to Final Order of the Bankvuptey Court. The foregoing release shall be effective
as of the Effective Date without further notice to or order of the Bankrupicy Cowrd, act or action
under applicable law, regulation, order, or rule or the vole, consent, authorization or approval of any
Person and the Confirmation Ovder will permanently enjoin the commencement or prosecution by
any Person or Entity, whether directly, derivatively or otherwise, of any claims, obligations, suits,
judgments, damages, demands, debts, rights, Causes of Action, or liabilities released pursuant to this
Bebior Release. Notwithstanding the foregoing, nothing in this Article X.B shall or shall be deemed
to (i) prohibit the Deblors or the Reorganized Deblors from asserting and enforcing any clatms,
obligations, suits, judgments, demands, debts, rights, Causes of Action or liabilities they may have
against any Person that is based upon an alleged breach of a confidentiality or non-compete
obligation owed to the Debtors or the Reorganized Debtors and/or (ii) operate as a release or waiver
of any Intercompany Claims, in each case unless otherwise expressly provided for in this Plan.
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2. Release By Third Partics. Except as otherwise expressly provided in this Plan,
effective as of the Effective Date, to the fullest extent permitied by applicable law, for good and
valuable consideration provided by each of the Released Parties, the adequacy and sufficiency of
which is hereby confirmed, and without limiting or otherwise modifying the scope of the Debtor
Release provided by the Debtor Releasing Parties above, each Non-Debtor Releasing Party (fogether
with the Debior Releasing Parties, the “Releasing Parties™) will be deemed {o have conclusively,
absolutely, unconditionally, irrevocably, and forever provided a full disshavgsywaiver and release {o
each of the Released Parties (and each such Released Party so released shall be deemed forever

3

3

L

TRADEMARK
REEL: 006825 FRAME: 0189



Case 19-11563-KBO Doc 721-2 Filed 12/18/19 Page 60 of 73

releasedy_and waived sas-disshavgesh-by the Non-Debtor Releasing Parties) and their respective
assets and properties (¢he “Third Party Belease”) from any and all claims, Causes of Action, Released
and Settled Claims, Litigation Claims and any other debts, oblipations, rights, suits, damages, actions,
remedies, and liabilities whatsoever, whether known or unknown, foreseen or unforeseen, whether
divectly or derivatively held, existing as of the Eiffective Date or thereafter arising, in law, af equily
or otherwise, whether for tort, confract, vielations of federal or staie securities laws, or otherwise,
hased in whole or in part upon any act or omission, transaction, or other sccurrence or circiumstances
existing or taking place prior to or on the Effective Date arising from or related in any way in whele
or in part to any of the Deblors, including, without limitation, (i) the Chapier 11 Cases, the Disclosure
Statement, this Plan, the Restructuring Support Agreement and the Restructuring Documents, (i)
the subject matter of, or the transactions or events giving rise to, any Claim or Equity Interest that
is treated in this Plan, (iii) the business or contractual arrangements hetween any Debtor and any
Released Parties, (iv) the negotiation, formulation or preparation of the Restructuring Support
Agreement, this Plan, the Disclosure Statement, the Plan Supplement, the Restructuring Documents,
or related agreements, instroments or other dociments, (v) the restructuring of Claims or Equity
Interests prior {o or during the Chapter 11 Cases, (vi) the purchase, sale or rescission of the purchase
or sale of any Equity Interest of the Debtors or the Reorganized Deldors, and/or (vil) the
Confirmation or Conswmmation of this Plan or the solicitation of votes on this Plan that such Non-
Bebior Heleasing Party wounld have been legally entitled to assert (whether individually or
collectively) against any of the Released Parties; provided, however, that the foregoing provisions of
this Third Party Release shall not operate to waive or release (i) any Causes of Action arising from
willful misconduct, actual frand, or gross negligence of such applicable Released Party as determined
by Final Order of the Bankrupicy Court or any other court of competent jurisdiction; (i) any Causes
of Action relating to the MSHA Action {(other than against a member of the Special Restructuring
Committee); and/or (i) the rights of such Non-Debtor Releasing Party to enforce this Plan and the
contracts, instruments, releases, indentures, and other agreements and documents delivered under
or in connection with this Plan or assumed pursuant to this Plan or Final Order of the Bankrupicy
Court. The foregoing release shall be effective as of the Effective Dale, without further notice to or
order of the Bankrupicy Court, act or action under applicable law, regulation, order, or rule or the
vote, consent, authorization or approval of any Person and the Confirmation Order will permanently
enjoin the commencement or prosecution by any Person or Entity, whether directly, derivatively or
otherwise, of any claims, obligations, suits, judgments, damages, demands, debts, rights, Causes of
Action, or liabilities released pursuant {o this Third Party Release.

L. Waiver of Statutory Limitations on Releases

Each of the Releasing Parties in cach of the releases contained above expressly acknowledges that
although ordinarily a general release may not extend to claims which the Releasing Party does not know or
suspect to exist in its favor, which if known by it may have materially affected its settlernent with the party
released, they have carcfully considered and taken into account in determining to enter into the above
relcases the possible existence of such unknown losses or claims. Without limiting the generality of the
foregoing, cach Releasing Party expressly waives any and all rights conferred upon it by any statute or rule
of law which provides that a release does not extend to claims which the claimant does not know or suspect
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to exist in its favor at the time of providing the release, which if known by it may have materially affected
its settlernent with the released party. The releases contained in this Plan are effective regardless of whether
those released matters are presently known, unknown, suspected or unsuspected, forcseen or unforeseen.

[ Discharge of Claims and Equity Interests

To the fullest cxtent provided under section 1141{d)(1){A) and other applicable provisions of the
Bankruptcy Code, except as otherwise expressly provided by this Plan (including, without limitation,
Article V.E and V.F of this Plan) or the Confirmation Order, effective as of the Effective Date, all
consideration distributed under this Plan shall be in exchange for, and in complete satisfactionssetiesnesy,
discharge, and release of, all Claims, Equity Interests and Causes of Action of any kind or nature whaisoever
against the Debtors or any of their respective asscts or properties, including any interest accrued on such
Claims or Equity Interests from and after the Petition Date, and regardless of whether any property shall
have been abandoned by order of the Bankruptcy Court, distributed or retained pursuant to this Plan on
account of such Claims, Equity Interests or Causes of Action.

Except as otherwise expressly provided by this Plan (including, without limitation, Asticle V.E and
V.F of this Plan} or the Confirmation Order, upon the Effective Date, the Debtors and their Estates shall be
deemed discharged and released under and to the fullest extent provided under sections 524 and
114 1(D{(1 X A) and other applicable provisions of the Bankruptcy Code from any and all Claims of any kind
or nature whatsoever, including, but not limited to, demands and liabilities that arose before the
Confirmation Date, and all debts of the kind specified in sections 5032(g}, 502(h}, or 502(1) of the Bankruptcy
Code. Suoch discharge shall void any judgment obtained against the Debtors or the Reorganized Debtors at
any time, to the extent that such judgment relates to a discharged Claim.

Except as otherwise expressly provided by this Plan (including, without limitation, Article V.E and
V.F of this Plan} or the Confirmation Order, upon the Effective Date: (i) the rights afforded herein and the
treatment of all Claimos and Equity Interests shall be in exchange for and in complete satisfactionssetdiomes
discharge, and release of all Claims and Equity Intervests of any nature whatsoever, including any intercst
accrucd on such Claims from and after the Petition Date, against the Debtors or any of their respective
asscts, property, or Estates; (it) all Claims and Equity Interests shall be satisfied, discharged, and released
i full, and cach of the Debtor’s Hability with respect thereto shall be extinguished completely without
further notice or action; and (i) all Entities shall be precluded from asserting against the Debtors, the
Estates, the Reorganized Debtors, each of their respective suvccessors and assigns, and each of their
respective assets and properties, any such Claims or Equity Interests, whether based upon any documents,
nstruments or any act of omission, transaction, or other activity of any kind or nature that occurred prior
to the Effective Date or otherwise.

E. Fxculpation

Effective as of the Effective Date, the Esculpated Parties shall neither have por incor any
hah:htv m any Pws&m or Fnutv for any clabms, Causes of Action or Released and Setéled Clabm
:‘:,\: prige-a-ara i the-Eites ?\ :‘f "@r .;my af:ﬁ taken or mmtted to be wkm ongr afler ihee

mg,mmtmg, pr’eparmg,,, daasemmaimg,,, kmpiememmg,, administering, mnhrmmg Gr eﬁectmg the
Confirmation or Consumumation of this Plan, the Disclosure Statement, the Restructuring Documents
or any contract, instroment, release or other agreement or document created or entered into in
connection with this Plan, including the Restructuring Support Agreement, or any other propeliitien
se-postpetition act taken or omitted to be faken in connection with or in contemplation of the
restructuring of the Debtors, the approval of the Disclosure Statement or Confirmation or
Consunimation of this Plan; provided, however, that the foregoing provisions of this exculpation shall
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not operate to waive or release: (1) any Causes of Action avising from willfu! misconduct, actual fraud,
or gross negligpence of such applicable Fxculpated Party as determined by Final Order of the
Bankruptcy Court or any other court of competent jurisdiction; and/or (i) the rights of any Person
or Entity to enforce this Plan and the contracts, instruments, releases, indentures, and other
agreements and documents delivered under or in conpection with this Plan or assumed pursuant to
this Plan or Final Order of the Bankrupicy Court; provided, further, that each Exculpated Party
shall be entitled to rely upon the advice of counsel concerning s respective duties pursuant fo, or in
connection with, the above referenced documents, actions or inactions. The foregoing exculpation
shali be effective as of the Effective Date without further notice to or order of the Bankruptcy Court,
act or action under applicable law, regulation, order, or rule or the vote, consent, authorization or
approval of any Person, Netwithstanding the foregoing, nothing in this Article X E shall or shall be
deemed to prohibit the Debiors or the Reorganized Debtors from asserting and enforcing any claims,
obligations, suits, judgments, demands, debis, rights, Causes of Action or Habilities they may have
against any Person that is based upon an alleged breach of a confidentiality or non-compete
obligation owed to the Debtors or the Reorganized Debtors, in each case unless otherwise expressly
provided for in this Plan.

£ Preservation of Causes of Action

1. Maintenance of Causes of Action

Except as otherwise provided in this Article X (including, without limitation, and for the avoidance
of doubt, the Releases contained in Article X.B and Exculpation contained in Agticle X.E hereof) or
elsewhere in this Plan or the Confirmation Order, after the Effective Date, the Reorganized Debtors shall
vetain all rights to commence, pursue, litigate or settle, as appropriate, any and all Litigation Claims,
whether existing as of the Petition Date or thereafter arising, in any court or other tribunal including, without
limitation, in an adversary proceeding Filed in the Chapter 11 Cases. The Reorganized Debtors, as the
successors-in-interest to the Debtors and the Estates, may, and shall have the exclusive right to, enforce,
sue on, setile, compromise, transfer or assign (or decline to do any of the foregoing) any or all of such
Litigation Claims without notice to or approval from the Bankruptcy Court.

2. Preservation of All Causes of Action Not Expressly Settled or Released

Except as otherwise expressly provided in this Plan, the Debtors expressly reserve all Causes of
Action and Litigation Claims for later adjudication by the Debtors or the Reorganized Debtors (including,
without limitation, Causes of Action and Litigation Claims not specifically identified or of which the
Debtors may presently be unaware or which may arise or exist by reason of additional facts or civcumstances
unknown to the Debtors at this time or facts or circumstances that may change or be different from those
the Debtors now believe to exist) and, therefore, no preclusion doctrine, including, without Hinitation, the
doctrines of res judicata, collateral estoppel, issue preclusion, claim preclusion, watver, cstoppcl (;umc;al
tqmtabic or othcrwm) or iachm shall .ipplv to such ( auses of Action or thigaﬁon C laims span-oratie

ot the Con’m raation Or der, EX(,Cp{ in each case where ‘:»,UCh Came.s of Action or 1_41 ugdtmn C idlms h.:wf: bgm
“Xprm%iy Wi ved reiirqui%hed released, © "n'npromi%ed or %ettied in thi*% Plan { i;‘ic:iudirz; Without limitation

thn Dabtors and thc Rcorgamzed Diebrors cxpressly reserve the right to pursse or adopt any claims aﬂeged
i any lawsuit in which any of the Debtors are a plaintift, defendant or an interested party, against any
Person or Entity, including, without limitation, the plaintiffs or co-defendants in such lawsuits.
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(5. Injunction

Except as otherwise expressly provided in this Plan or the Confirmation Order, from and after the
Effective Date, all Persons and Entities ave, to the fuliest extent provided under section 524 and other applicable
provisions of the Bankruptcy Code, permanently enjoined from (i) conumencing or continuing, in any manner
or in any place, any suit, action or other proceeding; (ii) enforcing, atiaching, collecting, or recovering in any
manoer any jodgment, award, dea:ret, or Qrdu" ('iii‘) crezating, parfm‘iing, or mfﬂre:ing zmv Lim or
encumbrance; (iv) asserting a setoff {g
or right of subrogation of any kind, or (v) mmmmcmg or mmmumg 1] any manger any actmn or ethur
proceeding of any kind, in each case on account of or with respect to any Claim, demand, Hability, obligation,
debt, right, Cause of Action, eguity nterest, or remedy released or to be released, exculpated or to be
exculpated, settied or to be settled or discharged or to be discharged pursuant to the Plan or the Confirmation
Order against any Person or Entity so released, discharged; or exculpated (or the property or estate of any
Person or Entity so released, discharged, or excuolpated). Al injonctions or stays provided for in the Chapter
11 Cases under section 105 or section 362 of the Baskruptey Code, or otherwise, and in existence on the
Confirmation Date, shall remain in full force and effect ontil the Effective Date.

H Binding Noture Of Plan

skffective Dale, this

se{in the oWeettve-datefiffective Bale, and effective as of the «Wee 3
Plan shall bind, and shall be deemed bmdmﬂ upot, ihe Debmi S, the Reargamzed Debmrs, any amd

all holdessy ol N AdeAINSE-H Hs:*sm

dsscharve‘h gmd injunctions descr xbed in this \\\ ﬂm ea&*h B
dcquirmg property under this plag-aay-and-ai-nos-deidey

ot daocas sandiviha \.\\.
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§§§) yarties o Fws:umw §“Gm_§:§gg§_ and
andd the respective successors and assigns of each of the foregoing,
to the maxinum extent permitted by applicable law, and notwithstanding whether or not such Person
or Entity (i) will receive or retain any property, or interest in property, under this Plan, (i) has Filed
a Proof of Claim or Interest in the Chapter 11 Cases, or (iii) failed {0 vote to accepi or reject this
Plan, affirmatively voted to reject this Plan, or is conclusively presumed to reject this Plan.

{ Released and Setrled Claims.

Pursuant to section 1123 of the Bankruptcy Code and Bankruptcy Rule 8019, this Plan incorporates
an integrated compromise, settlement and release of the Released and Settled Claims, to achieve a beneficial
and efficient resolution of these Chapter 11 Cases for all parties in interest. The entry of the Confirmation
Order shall constitute the Bankruptey Court’s approval, as of the Effective Date, of the compromise or
settlerpent of all such Released and Settled Claims and the Court’s determination that such compronises
and settlements are in the best interests of the Debtors, their estates, the Reorganized Debtors, creditors and
all other parties in interest, and are fair, equitable and within the range of reasonableness. The compromises,
settlements and releases described herein shall be deemed nonseverabie from each other and from all other
terms of this Plan.

g Protection Against Discriminatory Treatment

To the extent provided by section 525 of the Bankruptcy Code and the Supremacy Clause of the
United States Constitution, all Persons and Entities, including Governmental Units, shall not discriminate
against the Reorganized Debtors or deny, revoke, suspend or refuse to renew a license, permit, charter,
franchise or other sinmlar grant to, condition such a grant to, discriminate with respect to such a grant,
against the Reorganized Debtors, or another Person or Entity with whom the Reorganized Debtors have
been associated, solely because any Debtor has been a debtor under chapter 11 of the Bankruptey Code,
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has been insolvent before the commencement of the Chapter 11 Cases (or during the Chapter 11 Cases but
before the Debtors are granted or denied a discharge) or has not paid a debt that s dischargeable in the
Chapter 11 Cases.

K. Integral Part of Plan

Each of the provisions sect forth in this Plan with respect to the settlement, release, discharge,
exculpation, tnjunction, indemnification and insurance of, for or with respect to Claims and/or Causes of
Action are an integral part of this Plan and essential to its implementation.  Accordingly, cach Entity that
is a beneficiary of such provision shall have the right to independently seck to enforce such provision and
such provision may not be amended, modified, or waived after the Effcctive Date without the prior written
consent of such benceficiary.

ARTICLE XL
RETENTION OF JURISDICTION

Pursuant to sections 105(c) and 1142 of the Bankruptcy Code and notwithstanding the entry of the
Confirmation Order and the occurrence of the Effective Date, the Bankruptcy Court shall, on and after the
Effective Date, retain exclusive jurisdiction over the Chapter 11 Cases and all Entities with respect to all
matters related to the Chapter 11 Cases, the Debtors and this Plan as legally permissible, including, without
Hmitation, jurisdiction to:

1. allow, disallow, determine, liquidate, classify, estimate or establish the priority or secured or
unsecured status of any Claim or Equity Interest, including, without limitation, the resolution of any request
for payment of any Administrative Claim and the resolution of any and all objections to the allowance or
priority of any such Claim or Equity Interest;

2. grant or deny any applications for allowance of compensation or reimbursement of expenses
authorized pursuant to the Bankruptcy Code or this Plan, for periods ending on or before the Effective Date;
provided, however, that, from and after the Effective Date, the Reorganized Debtors shall pay Professionals
in the ordinary course of business for any work performed after the Effective Date and such payment shall
not be subject to the approval of the Bankruptey Court;

3. resolve any matters related to the assumption, assignment or rejection of any Executory
Contract or Unexpired Lease and to adjudicate and, if necessary, liquidate, any Claims arising therefrom,
inciuding, without limitation, those matters related to any amendment to this Plan after the Effective Date
to add Executory Contracts or Unexpired Leases to the list of Executory Contracts and Unexpired Leases
to be assumed or rejected (as applicable);

4. resolve any issues related to any matters adjudicated in the Chapter 11 Cases;

5. ensure that distributions to Holders of Allowed Clatms or Allowed Eguity Interests are
accomplished pursuant to the provisions of this Plan;

6. decide or resolve any motions, adversary proceedings, contested or litigated matters and any
other Causes of Action that are pending as of the Effective Bate or that may be comumenced in the future,
and grant or deny any applications involving the Debtors that may be pending on the Effective Date or
instituted by the Reorganized Debtors after the Effective Date, provided, however that the Reorganized
Debtors shall reserve the right to commence actions in all appropriate fonms and jurnisdictions;
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7. enter such orders as may be necessary or appropriate to implement or consummate the
provisions of this Plan and all other contracts, instruments, releases, indentures and other agreements or
docuresnts adopied in connection with this Plan, the Plan Supplement or the Disclosure Statement;

§. resolve any cases, controversies, suifs or disputes that may arise in connection with the
Consummation, interpretation or enforcement of this Plan or any Person or Entity’s obligations incurred in
connection with this Plan;

9. hear and determine all Causes of Action that are pending as of the Effective Date or that may
be commenced in the funre;

10. issue injunctions and enforce them, enter and impiement other orders or take such other actions
as roay be necessary or appropriate to restrain interference by any Person or Entity with Consurmnmation or
enforcement of this Plan;

11. enforce the terms and conditions of this Plan, the Confirmation Order, and the Restructuring
Docoaments;

12. resolve any cases, controversies, suits or disputes with respect to the Release, the Exculpation,
and other provisions contained in Article X hereof and enter such orders or take such others actions as may
be necessary or appropriate to implement or enforce all such provisions;

13. hear and determine ali Litigation Claims;

14. enter and implement such orders or take such other actions as may be necessary or appropriate
if the Confirmation Order is modified, stayed, reversed, revoked or vacated;

15. resolve any other matters that may arise in connection with or relate to this Plan, the Disclosure
Statement, the Confirmation Order or any release or exculpation adopted in connection with this Plan; and

16. enter an order concluding or closing the Chapter 11 Cases.

Notwithstanding the foregoing, (1) any dispute arising under or in connection with the Exit Credit
Agreement or New Second Lien Notes Agreement shall be dealt with in accordance with the provisions of
the applicable document and (11) if the Bankruptcy Court abstains from exercising, or declines to exercise,
jurisdiction or is otherwise without jurisdiction over any matter arising in, arising under, or related to the
Chapter 11 Cases, including the matters set forth in this Article of the Plan, the provisions of this Article
24 shall have no effect upon and shall not contrel, prohibit, or Himit the exercise of junisdiction by any other
court having jurisdiction with respect to such matter.

ARTICLE XiL
MISCELLANEOQUS PROVISIONS

A. Substantial Consummation

“Substantial Consunumation” of the Plan, as defined in 11 U.S.C. § 1101(2), shall be deemed to
occur on the Bffective Date,
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5. Pavment of Statutory Fees; Post-Effective Date Fees and Expenses

All fees due and payable pursuant to section 1930 of Title 28 of the U.5. Code {{uarieviy Feexl)
prior to the Effective Date shall be paid by the Debtors_on the Effective Blate. The Debtors shall file all
g U;i‘ii'@‘{}\’ renous ihui hecome due prior to the Effective Date when they become due, in a form reasonably

mabig 0 h«‘ LS irmiu On and after the Effective Date, the Reorganized Debtors shall pay any and

aii sueh-foes i when duc and payable, and shall file with the Bankruptey Court gquarterly
Feports W ‘m 1 ths‘ s becomne due in a form reasonably acceptable to the L nited bta&s Trustee. Each De btor
and Reorgamzed Debtor shall remain obligated to pay suasteshy-fess-{uarte ees to the Office of the
Untted States Trustee untiil the earliest of that particular Debtor’s case bemg closed, dismissed, or converted

to & case under Chapter 7 of the Bankruptey Code.

N

She-fabiect 1o Article XILE of this Plan, the Reorganized Debtors shall pay the Habilities and
charges that they incur on or after the Effective Date for Professionals’ fees, disbursements, expenses, or
related support services (including reasonable fees, costs and expenses incurred by Professionals relating
to the preparation of interim and final fee applications and obtaining Bankruptcy Court approval thercof)
in the ordinary course of busincss and without application or notice to, or order of, the Bankruptcy Court,
inchuding, without limitation, the reasonable fees, expenses, and disbursements of the Distribution Agents
and the fees, costs and expenses incurred by Professionals icwrred on ov after the Bffective Diate in
connection with the implementation, enforcement and Consummation of this Plan and the Restructuring
Documents.

L. Conflicts

In the event that a provision of the Restructuring Documents or the Disclosure Statement (including
any and ali exhibits and attachments thereto) conflicts with a provision of this Plan or the Confirmation
Order, the provision of this Plan and the Confirmation Order (as applicable) shall govern and control to the
extent of such conflict. In the event that a provision of this Plan conflicts with a provision of the
Confirmation Order, the provision of the Confirmation Order shall govern and control to the extent of such
conflict.

D. Madification of Plan

Effcctive as of the date hereof and subject to the limitations and rights contained in this Plan: (a)
the Debtors reserve the right, in accordance with the Bankruptcy Code and the Bankyuptcy Rules, to amend
or modify this Plan prior to the entry of the Confirmation Order in a way that is in form and substance
consistent in all respects with the Restructuring Term Sheet and otherwise acceptable to the Special
Restructuring Committee and the Majority Noteholders in the manner set forth in the Restructuring Support
Agrecmment, in accordance with section 1127(a) of the Bankruptey Code; and (b) after the eniry of the
Confirmation Order, the Debtors or the Reorganized Debtors, as applicable, may, upon order of the

Bankyuptcy Court, amend or modity this Plan in a way thatis in form and substance consistent in alf respects
with the Restructuring Term Sheet and otherwise acceptable to the Special Restructuring Committes and
the Majority Noteholders in the manner set forth in the Restructuring Support Agreement, in accordance
with section 1127(b} of the Bankruptcy Code or to remedy any defect or omission or reconcile any
inconsisicncy in this Plan in such manner as may be necessary to carry out the purpose and intent of this
Plan. A Holder of a Claim or HEquity Interest that has aceepted this Plan shall be deemed to have accepted
this Plan, as altered, amended or modified, if the proposed alteration, amendment or modification does not
materially and adversely change the treatment of the Claim or Hquity Interest of such Holder.
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. Revocation or Withdrawal of Plan

The Diebtors reserve the right to revoke or withdraw this Plan prior to the Effective Date and/or to
File subseguent chapter 11 plans, with respect to one or more of the Debtors. I the Debtors revoke or
withdraw this Plan, or if Confirmation or Consummation of this Plan does not occur with respect to one or
more of the Debtors, then with respect to the applicable Debtor or Debtors for which this Plan was revoked
or withdrawn or for which Confirmation or Consumumation of this Plan did not occur: (1) this Plan shall be
null and void in all respects; (2) any settlement or compromise embodied in this Plan, assumption or
rejection of Executory Contracts or Unexpired Leases effected by this Plan and any document or agreement
executed pursuant hereto shall be deewed null and void except as may be set forth in a sepavate order
entered by the Bankruptey Court; and (3) nothing contained in this Plan shall: (a) constitute a waiver or
release of any Clatms by or against, or any Equity Intervests in, the applicable Debtors or any other Entity;
(b} prejudice in any manner the rights of the applicable Debtors or any other Entity; or (¢} constifute an
admission, acknowledgement, offer or undertaking of any sort by the applicable Debtors or any other Entity.

F. Successors and Assigns

This Plan shall be binding upon and inure to the benefit of the Debtors, the Reorganized Debtors,
all present and former Holders of Claims and Equity Interests, other parties-in-interest, and their respective
heirs, executors, administrators, successors, and assigns. The rights, benefits, and obligations of any Person
or Entity named or referred to in this Plan shall be binding on, and shall inure to the benefit of, any heir,
cxecutor, administrator, successor, or assign of such Person or Entity.

153 Reservation of Rights

Except as expressly set forth herein, this Plan shall have no force or effect unless and until the
Bankruptcy Court enters the Confirmation Order and this Plan is Consummated. Neither the filing of this
Plan, any statement or provision contained herein, nor the taking of any action by the Debtors or any other
Entity with respect to this Plan shall be or shall be deemed to be an admission or waiver of any rights of:
{1) the Debtors with respect to the Holders of Claims or Equity Interests or other Entity; or {2} any Holder
of a Claim or an Equity Interest or other Entity priov to the Effective Date.

H. Further Assurances

The Debtors or the Reorganized Debtors, as applicable, all Holders of Claims rveceiving
distributions hereunder and all other Entities shall, from time to time, prepare, execute and deliver any
agreements or documents and take any other actions as may be necessary or advisable to effectuate the
provisions and infent of this Plan or the Confirmation Order.

i Severability

I, prior to the Confirmation Date, any term or provision of this Plan is determined by the
Bankruptcy Court to be invalid, void, or unenforceable, the Bankruptey Court will have the power to alter
and interpret such term or provision to make it valid or enforceable to the maximum extent practicable,
consistent with the original purpose of the term or provision held to be invalid, void, or unenforceable, and
such term or provision will then be applicable as altered or interpreted. Notwithstanding any such holding,
alteration or interprefation, the remainder of the terms and provisions of this Plan will remain in foll force
and effect and will in no way he affected, tmpared, ov invalidated by such holding, alteration, or
interpretation. The Confirmation Order will constitute a judicial determination and will provide that each
term and provision of this Plan, as it may have been altered or interpreted in accordance with the foregoing,
is valid and enforceable pursuant to its terms.
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J. Service of Documents

Any notice, direction or other communication given regarding the matters contemplated by this
Plan (gach, a “MNetice”} must be in writing, sent by personal delivery, electronic mail, courier or facsimile

and addressed as follows:

if to the Debtors:

withac

Superior Silica Sands LLC

5600 Cleartork Main Street, Suite 400

Fort Worth, Texas 76109

Attn: Roy Messing, Chief Restructuring Officer
Direct Dial: (203) 241-6082

Fax: (212) 818-1551

Email: roy.messing@ankura.com

opy 10!

Latham & Watkins LLP

885 Third Avenue

New York, NY 10022

Attn: Keith A, Simon

Direct Dial: (212) 906-1372
Fax: (212) 751-4864

Email: keith.simon@lw.com

if to the Commitiee:

Kilpatrick Townsend & Stockton LLP
1114 Avenue of the Americas

New York, NY 1006

Attn: Todd C. Mevers

David M. Posner

Direct Dial: (212) 775-8700

Fax: (212) 773-880(

Email: tmeyers@kilpaticktownsend.com
dposner@kilpatricktownsend.com

If to the Prepetition Agents or Maijority Noteholders:

Weil, Gotshal & Manges LLP
767 Fifth Avenue

MNew York, NY 10133

Attn: Matt Barr

Telephone: (2123 310-8000
Fax: (212) 310-8007

Ematil: matt.barr@weil.com
david.griffiths @weil.com
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A Notice is deemed to be given and received (a) if sent by personal delivery or courier, on the date
of delivery if it is a Business Day and the delivery was made prior to 4:00 p.m. (local time in place of
receipt) and otherwise on the next Business Day, or (b) if sent by facsimile, on the Business Day following
the date of confirmation of transmission by the originating facsimile, or (¢} if sent by clectronic mail, when
the sender receives an email from the recipient acknowledging receipt, provided that an automatic “read
receipt” does not constitute acknowledgment of an email for purposes of this Section. Any party may
change its address for service from time to time by providing a Notice in accordance with the foregoing.
Any element of a party’s address that is not specifically changed in a Notice will be assumed not to be
changed. Sending a copy of a Notice o a party’s legal counsel as contemplated above is for information
purposes only and does not constitute delivery of the Notice to that party. The failure to send a copy of a
Notice to legal counsel does not invalidate delivery of that Notice to a party.

K. Exemption from Transfer Taxes Pursuant to Section 1145{a) of the Bankruptcy Code

Pursuant to and o the extent set forth in section 1146(a) of the Bankruptcy Code, any issuance,
wansfer, or exchange of a security, or the making or delivery of an instrument of transfer of property,
pursuant to or in connection with this Plan or the Restructuring Documents shall not be subject to any Stamp
or Similar Tax or governmental assessment in the United States or by any other Governmental Unit, and
the Confirmation Order shall direct the appropriate federal, state or local (domestic or foreign)
governmental officials or agents to forgo the collection of any such Stamp or Similar Tax or governmental
assessment and to accept for filing and recordation instruments or other documents evidencing such action
or event without the payment of any such Stamp or Stmlar Tax or governmental assessment. Such
exemption specifically applies, without limitation, to (i) all actions, agreements and documents necessary
to evidence and implement the provisions of, transactions contemplated by and the distributions to be made
under this Plan or the Restructuring Documents, (it} the issuance and distribution of the New GP/LP Equity
Interests or Plan Securities and Documents, and (iit) the maintenance or creation of security interests or any
Lien as contemplated by this Plan or the Restracturing Documents.

L. Governing Law

Except to the extent that the Bankruptcy Code, the Bankruptey Rules or other federal law is
applicable, or to the extent that a Restructuring Document or an exhibit or schedule to this Plan provides
otherwise, the righis and obligations arising under this Plan shall be governed by, and construed and
enforced in accordance with, the laws of Delaware, without giving cffect to the principles of conflicts of
taw of such jurisdiction.

M. Tax Reporting and Compliance

The Reorganized Debtors are hereby authorized, on behalf of the Debtors, to request an expedited
determination under section 305(h) of the Bankiuptcy Code of the tax Liability of the Debtors for all taxable
periods ending after the Petition Date through and including the Effective Date.

N. Schedules

All exhibits and schedules to this Plan, including the Exhibits and Plan Schedules, are incorporated
herein and are a part of this Plan as if set forth in full herein.

0. No Strict Construction

This Plan is the product of extensive discussions and negotiations between and among, inter alia,
the Debtors, the Committee, the Prepetition Credit Agreement Agent, the Prepetition Notes Agent, the
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Prepetition Credit Agreement Lenders, the Prepetition Notes Lenders, and their respective professionals.
Each of the foregoing was represented by counsel of its choice who either participated in the formulation
and documentation of, or was afforded the opportunity to review and provide cornments on, this Plan, the
Disclosure Statement, the Exhibits and the Plan Schedules, and the agreements and documents ancillary or
related thereto. Accordingly, unless explicitly indicated otherwise, the general rule of contract construction
known as “contra proferentem’” or other rule of swict construction shall not apply to the construction or
interpretation of any provision of this Plan, the Disclosure Statement, the Exhibits or the Plan Schedules,
or the documents ancillary and related thereto.

P Entire Agreement

Except as otherwise provided herein or therein, this Plan and the Restructuring Documents
supersede  all previous and  confemporancous  negotiations, promises, covepants,  agreements,
understandings, and representations on such subjects, all of which have become merged and integrated into
this Plan and the Restructuring Documents.

. Closing of Chapter 11 Cases
The Reorganized Debtors shall, promptly after the full administration of the Chapter 11 Cases, File

with the Bankruptcy Court all documents required by Bankruptcy Rule 3022 and Local Bule 3022-1, and
any applicable order of the Bankruptcy Counrt to close the Chapter 11 Cases.

R Dissolution of Committee

O and as of the Effective Date gud notwithstanding anyv tcrmor provision o the contrary in Article
ZALE of this Plag, any Committee shall dissolve automatically and its members shall be released and
discharged from all rights, duties and responsibilitics arising from, or related to, the Chapter 11 Cases. The
Reorganized Debtors shall not be responsible for paying any fees, costs, or expenses incurred by the
members, professionals, or advisors to any Committee after the Effective Date.

S. 2002 Notice Pariies

After the Effective Date, the Debtors and the Reorganized Debtors, as applicable, are authorized to
Himit the list of Entitics receiving documents pursuant to Bankruptey Rule 2002 to those Entitics who have
Filed a renewed request after the Confirmation Hearing to receive documents pursuant to Bankruptcy Rule
2002,
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Respectfully submitted,

EMERGE ENERGY SERVICES LP AND ITS
AFFILIATE DEBTORS

By: /s/ Bryan M. Gaston

Name: Bryan M. Gaston

Title: Restructuring Officer
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Ixhibit A

Preferred Interests Term Sheet
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Exbibit B

New Warrants Term Sheet

R A N T R R R St A L L S T i d

LS DOCSMOTS43784.10

TRADEMARK
REEL: 006825 FRAME: 0203



Case 19-11563-KBO Doc 721-3 Filed 12/18/19 Page 1 of5

Exhibit 3
Notice of Effective Pate
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INTHE UNITED STATES BANKRUPTCY COURT
FOR THE DISTRICT OF BELAWARE
____________________________________________________________ X
Inre: » Chapter 11
EMERGE ENERGY SERVICES LP, er al.,! : Case No. 19-11563 (KBO)
Debtors. . Jointly Administered

e % Re: Docket No. (8}

NOTICE OF (I} EFFECTIVE DATE OF THE SECOND AMENDED JOINT PLAN
OF REORGANIZATION FOR EMERGE ENERGY SERVICES LP AND ITS
AFFHLIATE DEBTORS UNDER CHAPTER 11 OF THE BANKRUPTCY COBE
AND (ID) ESTABLISHING DEADLINE FOR THE FILING OF
ADMINISTRATIVE CLAIMS AGAINST THE DEBTORS

TO ALL CREDITORS, EQUITY INTEREST HOLDERS, AND OTHER PARTIES-IX-
INTEREST:

PLEASE TAKE NOTICE that an order (the “Confirmation Order”) confirming the
Modified Second Amended Joint Plan Of Reorganization For Emerge Energy Services LP And Its
Affiliate Debtors Under Chapter 11 Of The Bankrupicy Code, dated December [}, 2019 (as
amended, modified or supplemented, the “Plan”) was entered by this Court on December [__|,
2019, at Docket Nuraber . Unless otherwise defined in this notice, capitalized terms used
herein shall have the meanings ascribed to them in the Plan and the Confirmation Order.

PLEASE TAKE FURTHER NOTICE that the Plan was substantially consummated, and
the Effective Date (as defined in the Plan) occurred, on December ||, 2019.

PLEASE TAKE FURTHER NOTICE that any party in interest who wishes to continue
to receive service of court filings must file a request for such notice with the Bankruptey Court
under Bankruptey Rule 2002, Parties who previously filed such notices must file new notices if
they wish to continue to receive service of court filings.

Deadline For Filing Administrative Claims and Contract Bejection Claims

PLEASE TAKE FURTHER NOTICE that [ 12020, at 5:00 p.an. (Prevailing
Eastern Time) (the “Administrative Claims Bar Diate”) was established by this Court as the
deadline by which holders of Administrative Claims must {ile proofs of administrative claim

! The Debtors in these cases, along with the last four digits of each Debtor’s federal tax identification
number, arc: Emerge Energy Scrvices LP (2937), Emerge Energy Services GP LLC (4683), Emerge Energy
Services Operating LLC (2511), Superior Silica Sands LLC (9889), and Emerge Energy Services Finance
Corporation {9875). The Debtors’ address is 5600 Clearfork Main Street, Suite 400, Fort Worth, Texas
76109,

US-DOCRTT0818428.23
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against the Debtors. For your convenience, enclosed with this notice is a proof of administrative
claim form (the “Proof of Adminisirative Claim Form™). The Proof of Administrative Claim
Form is also available free of charge on the Debtors” restructuring website:
http/iwww.kecllc.net/emergeenergy.  You may also contact the Debtors’ Voting and Claims
Agent, KCC, at 877-634-7165 (toll-free in US and Canada) or 424-236-7221 (for international
callers).

PLEASE TAKE FURTHER NOTICE that holders of the following Administrative
Claims are pet required to file a Proof of Administrative Claim on or before the Administrative
Claims Bar Date solely with respect to such Admunistrative Claim: (i) an Administrative Claim
against the Debtors for which a signed proof of administrative claim has already been properly
{iled with the Clerk of this Coust {for the District of Delaware or KCC n a form substantially similar
to the Proof of Administrative Claim Form; (it) an Administrative Claim that has been previously
allowed, and/or paid in full by the Debtors, in accordance with the Bankruptcy Code or an order
of this Court, (ii1) an Administrative Claim that constitutes a Professional Fee Claim, (iv) an
Administrative Claim on account of (a) Prepetition Credit Agreement Agent & Lenders Fees and
Expenses, and (b} the Prepetition Notcholders Fees and Hxpenses, and (v) any claim of any
“covernmental onit,” as that term is defined under the Bankruptcy Code, under section
S503(b)(1 D) of the Bankrupicy Code (collectively, the “Excluded Administrative Claims™).

PLEASE TAKE FURTHER NOTICE that | 1, 2020, at 5:00 p.m. (Prevailing
Eastern Time) (the “Contract Rejection Claims Bar Date” and together with the Administrative
Clairos Bar Date, the “Applicable Bar Date”) was established by this Court as the deadline by
which holders of claims arising from rejection of executory contracts or unexpired leases must file
proofs of claim agaiunst the Debtors (the “Contract Rejection Claims”). The proof of claim form
is available  free of charge on  the  Debtors’ restructuring  website:
hitp:/fwww keclicnet/emergeenergy. You may also contact the Debtors’ Voting and Claims
Agent, KCC, at 877-634-7165 (1oll-free in US and Canada) or 424-236-7221 (for international
callers). A separate rejection notice will be sent to all known non-Debtor contract counterparties
to such rejected contracts and leases with a proof of claim form (the “Proof of Contract Rejection
Claim Form” and together with the Prool of Adminustrative Claimn Form, the “Applicable
Forms”).

PLEASE TAKE FURTHER NOTICE that Contract Rejection Claims will be treated as
Class 6 General Unsecured Claims and will not receive any distribution under the Plan.

PLEASE TAKE FURTHER NOTICE that all holders of Administrative Claims (other
than Excloded Administrative Claims) and Contract Rejection Claims must submit (by overnight
mail, couricr service, hand delivery, regular mail or in person) an original, written Proof of
Administrative Claim Form or Proof of Contract Rejection Claim Form, as applicable, so as to be
actually received by KCC, by no later than 5:00 p.m. (Prevailing Eastern Time) on or belore
e 1, 2020, at the following address:

Emerge Energy Claims Processing Center

clo KCC

US-DOCRTT0818428.23
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222 N. Pactific Coast Highway
El Segundo, CA 90245

Alternatively, such holders may submit these documents electronically by completing them
through KCC’s website: htip://www keelle. net/emergeenergy.

PLEASE TAKE FURTHER NOTICE that the Applicable Forms will be deemed timely
filed only if actually received by KCC on or before the Applicable Bar Date. The Applicable
Forms may not be delivered by facsimile, telecopy, or e-mail transmission. Any facsimile,
telecopy, or electronic mail submissions will pgt be accepted and will got be deemed filed until
the Applicable Form is submitted to KCC by overnight mail, courier service, hand delivery, regular
mail, in person or electronically through KCC s website.

PLEASE TAKE FURTHER NOTICE that parties wishing to receive acknowledgment
that their Applicable Form were received by KCC must submit (i) a copy of the Applicable Form
and (i1} a self-addressed, stamped envelope (in addition to the original Applicable Form sent to
KCC).

PLEASE TAKE FURTHER NOTICE that to be valid, your Applicable Form MUST (1)
be signed by the applicable holder of the Administrative Claim or Contract Rejection Claim, as
applicable; (i1} be written in the English language; (iii) be denominated in lawful currency of the
United States; and (iv) be submitied with copies of any supporting documentation or an
explanation of why any such documentation is not available.

PLEASE TAKE FURTHER NOTICE that any holder of an Administrative Claim or
Contract Rejection Claim, as applicable, who is required, but fails, to file the Applicable Form
with KCC on or before the Applicable Bar Date shall be forever barred, estopped and enjoined
from asserting such claim against the Debtors or the Reorganized Debtors, and the Debtors’ and
the Reorganized Debtors’ property shall be forever discharged from any and all indebtedness or
liability with respect to such claim.

ALL PLEADINGS FILED WITH, AND ORDERS GRANTED BY, THE
BANRKRUPTCY COURT ARE AVAILABLE FOR INSPECTION ON THE
BANKRUPTCY COURT'S INTERNET SITE AT WWW.DEB. USCOURTS.GOV
AND AT NO COST FROM THE REORGANIZED DEBTORY
RESTRUCTURING WEBSITE:

HITP/WWW RKCCIELC NET/EMERGEENERGY.

Dated: December ], 2019
Wilmington, Delaware

a3
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RICHARDS, LAYTON & FINGER, P.A. LATHAM & WATKINSLLP
John H. Knight (No. 3848) George A. Davis
Paul N. Heath (No. 3704} Keith A. Simon
Zachary 1. Shapiro (No. 5103) Hugh K. Murtagh
Brett M. Haywood (No. 6166) Liza L. Burton
920 North King Street 885 Third Avenue
Wilmington, Delaware 19801 New York, New York 10022
Telephone: (302) 651-7700 Telephone: (212) 906-1200
Facsimile: (302) 651-7701 Facsimile: (212) 751-4864

Counsel for the Debtors and Debtors-in-Possession
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Exhibit 4

Notice of Confirmed Plan
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INTHE UNITED STATES BANKRUPTCY COURT
FOR THE DISTRICT OF BELAWARE

__________________________________________________________ X

Inre: : Chapter 11

EMERGE ENERGY SERVICES LP, ef al.) o Case No. 19-11563 (KBO)
Debtors. o Jointly Administered

____________________________________________________________ x  Re: Docket No. (8]

NOTICE OF ENTRY OF ORDER CONFIRMING THE SECOND AMENDED JOINT
PLAN OF REORGANIZATION FOR EMERGE ENERGY SERVICES LP. AND ITS
AFFHLIATE DEBTORS UNDER CHAPTER 11 OF THE BANKRUPTCY CODE

TO ALL CREDITORS, EQUITY INTEREST HOLDERS, AND OTHER PARTIES-IN
INTEREST:

Confirmation of Plan of Reoreanization

PLEASE TAKE NOTICE that on July 15, 2019 (the “Petition Date”), the above
captioned debtors and debtors-in-possession (the “Pebtors”) {iled voluntary petitions for relief
under chapter 11 of the Bankroptey Code (the “Chapter 11 Cases”) with the United States
Bankruptcy Court for the District of Delaware (the “Bankruptcy Court”).

PLEASE TAKE FURTHER NOTICE that an order (the “Confirmatien Order”)
confirming the Modified Second Amended Joint Plan of Reorganization for Emerge Energy
Services LP and its Affiliate Debtors Under Chapter 11 of the Bankruptcy Code, dated Deceraber
[ 1. 2019 (as amended, modified or supplemented, the “Plan”) was entered by the Bankruptcy
Court on December [ ], 2019, at Docket Number . Unless otherwise defined in this nolice,
capitalized terms used herein shall have the meanings ascribed to them in the Plan and the
Confirmation Order.

PLEASE TAKE FURTHER NOTICE that a copy of the Plan and the Confirmation
Order may be obtained by contacting the Debtors’ Voting and Claims Agent, in wriling, at
Kurtzman Carson Consultants LLC ("KCC”), 222 N. Pacific Coast Highway, Suite 300, El
Segundo, CA 90245, The Plan and Counfirmation Order are also available {ree of charge on the
Debtors’ restructuring website located at http://www keclle net/emergeenergy. The Plan and the
Confirmation OUrder can also be viewed on the Bankrupicy Court’s website at

! The Debtors in these cases, along with the last four digits of each Debtor’s federal tax identification
number, are: Emerge Energy Services LP (2937), Emerge Energy Services GP LLC (4683), Emerge Energy
Services Operating LLC (2311}, Superior Silica Sands LLC (9889), and Emerge Energy Services Finance
Corporation (9873). The Debtors™ address is 5600 Clearfork Main Street, Suite 400, Fort Worth, Texas
76109.
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www.deb.uscourts.gov. You may also contact the Debtors’ Voting and Claims Agent, KCC, at
877-634-7165 (toll-free in US and Canada) or 424-236-7221 (for international callers).

PLEASE TAKE FURTHER NOTICE that the Plan and the Confirmation Order, and
their respective terms and provisions, are binding on the Debtors, the Reorganized Debtors, any
entity acquiring or receiving property or a distribution under the Plan, and any present or former
holder of a Claim against or Equity Interest in the Debtors and their respective successors, assigns,
and parties-in-interest, including all Governmental Units, whether or not the applicable Claim or
BEquity Interest of such holder is impaired under the Plan and whether or not such holder or entity
voted to accept or reject the Plan (or abstained from voting on the Plan).

ALL PLEADINGS FILED WITH, AND ORDERS GRANTED BY, THE
BANKRUPTCY COURT ARE AVAILABLE FOR INSPECTION ON THE
BANKRUPTCY COURTS INTERNETSITE AT WWW.DEB USCOURTS. GOV
AND AT NO COST FROM THE REORGANIZED DEBTORS
RESTRUCTURING WEBSITE:
HITPSWWW RKCCLLC NET/EMERGEENERGY,

Dated: December | ], 2019
Wilmingion, Delaware

RICHARDS, LAYTON & FINGER, P.A. LEATHAM & WATKINS LLP
John H. Knight (No. 3848) George A. Davis
Paul N. Heath (No. 3704) Keith A. Simon
Zachary 1. Shapiro (No. 5103) Hugh K. Murtagh
Brett M. Haywood (No., 6166) Liza L. Burton
920 North King Street 885 Third Avenue
Wilmington, Delaware 19801 New York, New York 10022
Telephone: (302) 651-7700 Telephone: (212) 906-1200
Facsimile: (302) 651-7701 Facsimile: (212)751-4864

Counsel for the Debitors and Debtors-in-Possession
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