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—_— 103661433 _
, SUBMISSION TYPE: CORRECTIVE ASSIGNMENT : l
Corrective Assignment to correct the 1. Assignee address to: 2125 Alrport Drive,

- Faribault, MN 55021. 2. Assignor domestic jurisdiction to: MN. previously

' NATURE OF CONVEYANCE: recorded on Reel 0060868 Frame 0238. Assignor(s) hereby confims the 1.

' Incorrect Assignee address: 100 8, 5th 8t,, Ste. 1075, Minneapolis, MN 55402,
2. Incorrsct Assignor dom. Jur.: DE.. .

CONVEYING PARTY DATA

| Name | Formerly —|[Execution Date ][ Entity Type
FP Ine. 077312013 |[CORPORATION: MINNESOTA

. RECEIVING PARTY DATA

) “{[Name: _ | Innovative Food Processors, Inc

3\ _ M: 2125 Airpont Drive

ol llcity: Farlbault | .

g |State/Country; MINNESOTA '
\

Postal Code: 65021 ' ' I :

\;, Entity Type: CORPORATION: DELAWARE

—~——

PROPERTY NUMBERS Total: 6

' i Property Type ”_ Number. _Mm o I
!Reglstraﬁon Number: n_?'29925 IFP ——_—]
[Registraton Number: _|[2652595 PRIMECAP |
Registration Number: ” 1786841 W
[Registration Number: __|[1596708 ][ INSTA*STARCH

Registration Number: 1318431 [[INSTA-THICK i
Registration Number: 1458724 MALTA * GRAN l
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CORRESPONDENCE DATA

Fax Number: 8004325208
Phone: 617-239-0587
Email; chines@edwardswildman.com

Correspondance will be sent lo the e-mall address f/'ns(, if that Is unsuccesshu, it
will be sent via US Mall.

Correspondent Name: Carla Hines

Address Line 1: 111 Huntington Avenue

Address Line 2: Edwards Wildman Paimer LLP e
Address Line 4: - Boston, MASSACHUSETTS 02199

l ATTORNEY DOCKET NUMBER: H 2008450155

[ NAME OF SUBMITTER: ” Carla A, Hines

l Signature; ” /¢/ Carla A. Hines

IL |

l Date: ” 08/13/2013

Total Attachmants 1
source=IFP Trademark Assignment Cover Sheet#page1 Aif

RECEIPT INFORMATION

ETASID; TM277733
Recelpt Date: ‘ 08/13/2013
Fee Amount; $165
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TRADEMARK ASSIGNMENT

Electronic Version v1.1
Styiesheet Version v1.1

SUBMISSION TYPE: ) || NEW ASSIGNMENT : ]

NATURE OF CONVEYANCE: I Caortificate of Merger (DE)

CONVEYING PARTY DATA

[ Name | Formerly [ Exccution Dats || Enfity Type |
[FP. Inc. [ 0713172013 J|CORPORATION: DELAWARE

RECEIVING PARTY DATA

]Name: —]|Innovative Food Processors, Inc. I

Street Address: 100 South Fifth Street, Suite 1075

City: j‘Minneapolis

[state/Country: MINNESOTA-

tPostaI Code: . |55402
IEnw.y Type: ICORPORA'I‘ION: DELAWARE

PROPERTY NUMBERS Total: 6

’ Property Typo “ Number Word Mark
Registration Number:  [|1720925 IFP

Registration Number:  [|2662695 PRIMECAP

Registration Number: f 1786941 W—_
| [Registration Number. _|[1506708 _|[INSTA'STARCH |

[Registration Number: ][1318431 INSTA-THICK I [

Reglstration Number: ll 1456724 MALTA * GRAN ' l

CORRESPONDENCE DATA

Fax Number: 80043256298 :
Cormrespondence will be sent to the e-mail addréss first: if that is unsuccessiul, It will be sent
vig US Mall,

Phone: 817-239-0567
Email: chines@edwardswildman.com
Corraspondent Name: Carla Hines
Address Line 1: 111 Huntington Avenue
Address Line 2: Edwards Wildman Palmer LLP
Address Line 4: Boston, MASSACHUSETTS 02199
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Delaware ...

The First State

T, JEFFREY W. BULLOCK, SECRETARY OF STATE OF THE STATE OF
DELAWARE, DO HEREBY CERTIFY THE ATTACHED IS A TRUE AND CORRECT
COPY OF THE CERTIFICATE OF MERGER, WHICH MERGES:

+ ' nIFp, INC.", A MINNESOTA CORPORATION,

WITH AND INTO "INNOVATIVE FOOD PROCESSORS, INC." UNDER THE
NAME OF "INNOVATIVE FOOD PROCESSORS, INC.", A CORPORATION
ORGANIZED AND EXISTING UNDER THE LAWS OF THE STATE OF DELAWARZ,
AS RECEIVED AND FILED IN THIS OFFICE. THE THIRTY-FIRST DAY OF

JULY, A.D. 2013, AT 3:02 O'CLOCK P.M.

A FILED COPY OF THIS CERTIFICATE HAS BEEN.FORMARQED o THR
NEW CASTLE COUNTY RECORDER OF DEEDS,

' Jaffray W, Bullock, Secratary of Stata =y
AWHENA@TION r 0631561

DATE: 08-01-13

5357625 aioom

130838900

You may veriify this gertifiicate online
at am.-g.de.ln are, gov, aunhwx.chtmy
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State of Dalaware
fegnta of Bmg
Division anm
Delivared 03:18 07/31/2013

FILED 03:02 PM 07/31/2013
SRV 130939900 - 8337625 FILE

CERTIFICATE OF MERGER
of

IFP, INC. (s Minnesota corporation)

with.and into

INNOVATIVE FQOD PROCESSORS, INC. (s Delaware corporation)
which will be the surviving cotporation
under the name “Innovative Food Processors, Ine.”

In accordance with Section 252 of the Delaware General Corporation Law
(ths “"DGCL"), Innovatlve Food Processors, Inc., 3 Delaware corporation, does hereby certify:

FIRST: That the name and state of incorporation of the constituent companies to
the merger are as follows;

| Name * State of Ingorporation

: . Innovative Food Processors, Jnc.  Delaware
IFP, Inc. . Minnesota

SECOND:  That an Agreement and Plan of Merger dated as of July 31, 2013 (the
i , “Merger Agreement”) by and between Innovative Food Processors, Inc,, & Delaware corporation
: (“Innovative Food Processors”™), and IFP, Inc., &« Minnesota corporation (“IFP"), has been
apptoved, adopted, certified, executed and acknowledged by esoh of the constituent companies
in accordance with the requirements of Section 252 of the DGCL and Section 302A.613 of the

Minnesota Business Corporatian Act.

THIRD; That the surviving corporation of the merger is Innovative Food
Proceasors, which shall retain the name Innovative Foad Processors, Inc, upon effectivenesy of -

the mezger (the “Surviving Corporation”).

FOURTH:  That the certificate of incorporation of the Surviving Cotporation shall be
amended to read as attachct_i hereto as Bxhibit A. i

; FIFTH: - That the executed Merger Agreerﬁent is on file at an office of the
! Surviving Corporatlon at: 55 William Street, Suite 240, Wellesley, MA 02481,

SIXTH: That & copy of the Merger Agreomont will be furnished by the Surviving
Corporatlon upon request and without charge to any stockholder of Innovative Food Processors

or IFP,

SEVENTH: = Thal the authorized capital of IFP consists 0£25,000 shares of common
stock, par value $1.00 per share, : i

AM 2295419,3
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EIGHTH: That this Certificate of Merger shall become effoctive as of 5:00 p.m.
Enstern DayMght Time on July 31, 2013. '
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A

IN WITNBSS WHBREOF, Innovatlve Food Piooessors has caused this Certlficato of
Mrger to bo signed by its authorlzed ofilcer ag of July3y , 2013,

INNOVATAVE FOOD PROCESSORS, INC.,,
n Delassve corporation

<
By: i -
Name: David Q. Andw=zon SN
_Title:  President
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Lxhibit 4
CERTIFICATE OF INCORPORATION
~ OF
INNOVATIVE FOOD PROCESSORS, INC,
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CERTIFICATE OF INCORPORATION
OF
INNOVATIVE FOOD PROCESSORS, INC,

FIRST: The name of this corporation Is Innovative Food Processors, Inc.
(the “Corporation™).

SECOND: The address of the registered offlce of the Corporation in the State of
Delaware is 1209 Orange Street, 1he City of Wilmington, County of New Castle, 19801. The
_name of its registered agent at such address is The Corporation Trust Company.,

THIRD: The nature of the business or purposes to be conducted or promoted is
to engage in any lawful act or actlvity for which corporations may be organized under the
General Corporation Law,

FOURTH: The total number of shares of all classes of stock which the
Corporation shall have authority to issue is (i) Twenty-Three Mlllion Seven Mundred Thirty-
Three Thousand Three Hundred Thirty-Four (23,733,334) shares of Common Stock, $0.001 par
value per share (“Common Stock™), and (ii) Twelve Million Six Hundred Twenty-Eight
Thousand (12,628,000) shares of Preferred Stock, $0,00) par value per share (“Preferred
Stock™), . g

The following is a statement of the designations and the powers, privileges and rights,
and the qualifications, limitations and restrictions thereof, in respect of each ¢lass of capital stock

{ of the Corporation,
' &

N , A, COMMON STOCK
1, General. The voting, dividend and liquidation rights of the holders of the

Common Stock are subject to and Qualified by the rights, powers and preferences of the holders
of the Preferred Stack set forth herein. ‘

P A T e

: 2. Yoting. The holders of the Common Stock are entltled to one vote for each share \
o of Common Stock held st all meetings of stackholders (and written actions in liey of meetings); ‘
provided, however, that, except as otherwise required by law, holders of Common Stock, as
such, shall not be entitled to vote on any amendment to this Certificate of Incorporation that
relates solely to the terms of one or more outstanding serles of Preferred Stock if the holders of
such affected series are entitled, either scparately or together with the holders of one or more
other such series, to vote thereon pursuant to this Certificate of Incorporation or pursuant to the
General Corporation Law of the State of Delaware (the “General Corporation Law"), There
shall be no oumulative voting. The number of authorized shares of Common Stock may be
increased or decreased (but not befow the number of shares thereof then outstanding) by (in
addition to any vote of the holders of one of more seties of Preferred Stock that may be required
by the terms of this Certificate of Incorporation) the affirmative vote of the holders of shares of
capital stock of the Corporation representing a majority of the votes represented by all
outstanding shares of capital stock of the Corporation entitled to vote, irrespective of the
provisions of Section 242(b)(2) of the General Corporation Law,

AM 19403123.6

’ ight Time]* SVR: ; *O8D: mm-ss):07-20
PAGE 14/36 * RCVD AT 8/23/2013 9:33:24 AM! [Eastern Daylight Time] * SVR:W-PTOFAX-001/26 * DNIS:2709947 * CSID: * DURATION gr RA)‘DEMARK
| REEL: 005111 FRAME: 0705



Ao15/03¢6
08/23/2013 FRI 8:36 FAX EDWARDS WILDMAN.

B. E ED >

Twelve Million Six Hundred Twenty-Eight Thousand (12,628,000) shares of the authorized and
unissued Preferred Stock of the Corporation are hereby deslgnated “Serles A Preferred Stock”
with the following rights, preferences, powers, privileges and restrictions, qualificatlons and
limitations, Unless otherwise indicated, references to “Sections” or “Subsections” in this Part B
of this Article Fourth refer to sections and subsections of Part B of this Article Fourth.

1. Dividonds.

g From and after the date of the Issuance of each share of Series A Preferred Stock,
dividends at the rate per annum of 8% of the Buse Amount shall accrue on each such share of
Serles A Preferred Stock (subject to approptiate adjustment in the event of any stock dividend,
stock split, combination or other simifar recapitalization with respect to the Series A Preferrad
Stock) (the “Aceruing Dlvidends”). For purposes of the foregoing, the “Base Amount” shall
equal the Serles A Original Issue Price (as hereinafter defined) plus any accrued but unpaid
dividends that have been compounded in accordance with the following sentence, Accruing
Dividends shall accrue from day to day, whether or not declared, shall be cumulative and shall
; compound on the day of each quarter that is the quarterly anniversary date of the original issue of'
{ such share; provided however, that except as set forth in the following sentence of this Sectign |
‘ or in Subsection 2.1, such Accruing Dividends shall be payable only when, as and if declared by
| the Board of Directors and the Corporation shall be under no obligation to pay such Accrulng
: Dividends. The Corporation shall not declare, pay or set aside any dividends on shares of any
other class or series of capital stock of the Corporation (other than dividends on shares of
N ' Common Stock payable in shares of Common Stock with respect to which apprapriate
: adjustments are made 1o the Series A Conversion Price (as defined below) in accordance with
: Subsection 4.6) unless (in addition to the obtaining of any consents required elsewhere in this
Certificate of Incorporation) the holders of Serles A Preferred Stock then outstanding shall first
receive, or simultaneously receive, a dividend on each outstanding share of Series A Preferred
Stock in an amount at least equal to the greater of (I) all accrued and unpaid Accrying Dividends
on suoh share of Series A Preferred Stock and (ii) (A) In the case of a dividend on Common
Stock or any class or series of stock that is convertible into Common Stock, that dividend per
share of Serles A Preferred Stock as would equal the product of (1) the dividend payable on each
share of such class or series determined, if applicable, as If all shares of such class or series had !
been converted into Common Stock and (2) the number of shares of Common Stock issuable
upon conversion of a share of Seties A Preferred Stock, in each case calculated on the record
date for determination of holders entitled to receiye stich dividend, or (B) in the case of a
dividend on any class or serles that is not convertible into Common Stock, at a rate per share of
Serles A Preferred Stock determined by ( 1) dividing the amount of the djvidend payable on each
: share of such class or series of capital stock by the original jssuance price of such class or series
of capital stock (subject to appropriate adjustment in the event of an y stock dividend, stock split,
: combination or other similar recaphtallzation with respect to such class or series) and (2)
: multiplying such fraction by an amount equal to the Series A Original Issue Price (as defined
i below); provided that, if the Corporation declares, pays or sets aside, on the same date, &
: ~ dividend on shares of more than one class or series of caplial stock of the Corporation, the
; dlvidend payable to the holders of Serjes A Prefetred Stock pursuant to this Section 1 shall be
- calculated based upon the dividend on the class or serles of capital stock that would result in the

AM 194031276 2

PAGE 15136 RCVD AT 812312013 9:33:25 AM [Eastern Daylight Time] * SVR:W-PTOFAX-001/26 * DNIS:2709947 * CSID: * DURATION {rpngngEg MARK
REEL: 005111 FRAME: 0706



. /

3

highest Series A Preferred Stock dividend, The “Series A Original Issue Price” shall mean
$1.00 per share, subject to appropriate adjustment in the event of any stock dividend, stock split,
combination or other similar recapitalization with respect to the Series A Preferred Stock.

2.1 Payments to Holders of Serl Preferred Stock, In the event of any
voluntaty or involuntary liquidation, dissolution or winding up of the Corporation, the holders of
shares of Series A Preferred Stock then cutstanding shall be entitled to be pald out of the asscts
of the Corporation available for distribution to ity stockholders before any payment shall be made
to the holders of Common Stock or any other class or series of capital stock of the Corporation
by reason of thejr ownership thereof, an amount per share equal to the greater of (i) the Series A
Original Issue Ptice, plus any Accrulng Dividends accrued but unpald thereon, whether or not
declared, togsther with any other dividends declared but unpald thereon, and (i) such amount per
share as would have been payable had all sheres of Serles A Preferred Stock been converted into
: Common Stock pursuant to this Certificate of Incorporation immediately prior to such
) lquidation, dissolution or winding up (the amount payable pursuant to this sentence is
iJ ‘ hercinafier referred to as the “Sories A Liguidation Amount”). If upon any such liquidation,
; dissolution ot winding up of the Corporation, the assets of the Corporation available for
distribution to its stockholders shall be insufticlent to pay the holders of shares of Serles A
Preferred Stock the full amount to which they shall be entitled under this Subsection 2.1, the
holders of shares of Series A Preferred Stock shall share ratably in any distribution of the assets
available for distribution In proportion to the respective amounts which would otherwise be
'. payable In respect of the shares held by them upon such distribution if all amounts payable on or
| with respect to such shares were paid in full. ,

! ' 22 P ts fo Holders of Comm ck, In the event of any voluntary or

' involuntary liquidation, dlssolution or winding up of the Corporation, afier the payment of all
preferential amounts required to be paid to the holders of shares of Serles A Preferred Stock, the
remaining assets of the Corporation available for distribution to its stockholders shall be
distributed among the holders of shares of Common Stock, pro rata based on the number of
shares held by each such holder.

2,3 d Liguidation B s

2.3.1 Definition, Each of the following events shall be considered a
: “Deemed Liquidation Event” unless the holders of at least a majority of the outstanding shares
of Series A Preferred Stock elect otherwise by written notice sent to the Corporation prior 10 the
! effective date of any such event:

(8)  a merger or consolidation in which (i) the Corporation is a
constituent party or (i) a subsidiary of the Corporation is a constituent party and the Corporation
issues shares of its capital stock pursuant to such merger or consolidation; ,

i .

', (b)  the sale, Jease, transfer, exclugive out=license or other
: disposition, in a single transaction or series of related transactions, by the Corporation or any
| .

1

L
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subsidiary of the Corporation of all or substantially al) the assets or the intellectual property of
the Corporation and its subsidiaries taken as a whole, or the sale or disposition (whether by
merger or otherwise) of one or more subsidiaries of the Corporation if substantially all of the
assets or Intellectual property of the Corporation and Its subsidiaries taken as a whole are hold by
such subsidiary or subsidiarles, except where such sale, lcase, transfer, exclusive out-license or
other disposition is to a wholly owned subsidiary of the Corporation; or

, (c)  the disposition by holders of the Corporation’s then
outstanding capltal stock of at least a majority of the then outstanding equity voting power of the
Corporation In & gingle or a series of related transactions,

2.3.2 Effecting a Deemed Liquidation Event.

(@  The Corporation shali not have the power to effect a

Deemed Liquldation Event referred 10 in Subsection 2.3.1(a)(0) unless the agreement or plan of
merger ot consolidation for such transaction (the “Merger Agreement”) provides that the
consideration payable to the stockholders of the Corporation shall be allogated among the

holders of capital stock of the Corporation in accordance with Subsectlons 2.1 and 2,2,

(b)  In the event of a Deemed Liquidation Event referred to in
Subsection_2.3.1{a)lj) or 2.3.1(b), if the Corporation does not effect a dissolution of the
Corporation under the Qeneral Corporation Law within 90 days afler such Deemed Liquidation
Event, then (i) the Corporation shalf send a written notice (o each holder of Series A Preferred
Stock no later than the 90th day after the Deemed Liquidation Event advising such holders of
their right (and the requirements to be met to secure such right) pursuent to the terms of the
following clauge (ii) to require the redemplion of such shares of Series A Preferred Stock and
(1) if the holders of at least a majority of the then outstanding shares of Series A Preferred Stock
$0 request in a written Instrument delivered to the Corporation not later than 120 days after such
Deemed Liquidation Event, the Corporation shall use the consideration, if any, received by the
Corporation for such Deemed Liquidation Event (net of any retained labilities associated with
the assets sold or intellectual property licensed, as determined in good faith by the Board of
Directors of the Corporation), together with any other assets of the Corporation available for
distribution to its stockholders (collectively, the “Avallable Proceeds”), except to the extent
prohlbited by law, on the 150th day after such Deemed Liquidation Event, to redeem all - |
outstanding shares of Series A Preforred Stock at a price per share equal to the Series A
Liquidation Amount, Notwithstanding the foregoing, in the event of a redemption pursuant to
the preceding sentence, if the Avallable Procesds are not sufficient to redeem all outstanding
shares of Series A Preferred Stock, the Corporation shall redeem s pro rata portion of each
holdet’s shares of Series A Preferred Stock 1o the fullest extent of such Avallable Proceeds,
based on the respective amounts which would otherwise be peyable in respect of the shares to be
redeemed If the Available Prooeeds were sufficient to redeem all such shares, and shall redeem
the remaining shares to have been redoemed s soon as the Corporation is permitted under law to
do s0. On or before the redemption date, each holder of shares of Scries A Preferred Stock shall
surrender the certificate or certificates representing such shares (or, if such registered holder
alleges that such certificate has been lost, stolen or destrayed, a lost certificate affidavit and
agreement reasonably acceptable to the Corporation to indemnify the Corporation agalnst any
claim that may be made against the Corporation or account of the alleged loss, theft or

. e ot e e
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destruction of such certificate) 10 the Corporation, and thereupon the Series A Liquidation
Amount for such shares shall be payable to the order of the person whose name appears on such
certificate or certificates as the owner thereof. In the event less than all of the shares of Series A
Preferred Stock represented by a certificate are redeemed, a new certificate representing the
unredeemed shares of Serles A Preferred Stock shall promptly be issued to such holder, If on the
redemptlon date the Series A Liquidation Amount payable upon redemption of the shares of
Series A Proferred Stock s pald or tendered for payment or deposited with an independent
. payment agent so as to be available therefor in a timely manner, then notwithstanding that the
certificates evidencing any of the shares of Series A Preferred Stock so called for redemption
shall not have been surrendered, all rights with respect to such shares shall forthwith after such
date terminate, except only the right of the holders to receive the Serles A Liquidation Amount
without interest upon surrender of their certificate or certificates therefor. Prior to the
‘ distribution or redemption provided for In this Subsection 2.3,2(b), the Corporation shall not
" expend or dissipate the consideration received for such Deemed Liquidation Bvent, except to
discharge expenses incurred In connection with such Desmed Liquidation Event, and shall hold
such consideration received in trust for the benefit of the stockholders of the Corporation.

i 2.3.3 id or Distrlbuted. The amount deemed paid or

distributed to the holders of capital stock of the Corporation upon any such merger,
consolidation, sale, transfer, exclusive out-license of the Intelieotual property of the Corporation
or other dispositlon or redemption shall be the cash or the value of the property, rights or
securities pald or distributed to such holders by the Corporation or the acquiring person, firm or
other entity, If the amount deemed paid or distrlbuted under thls Subsection 2.3.3 is made in
property other than in cash, the value of such distribution shall be the fair market value of such
property, determined as follows: - '

(A)  For securitics not subject to investment letters or other similar
restrictions on free marketability:

(I) if traded on a securities exchange, the value shall be

. deemed to be the average of the closing prices of the securities on such
! : exchange over the thirty-day (30) period ending three (3) days prior to the
¢losing of such transaction; ,

(2)  if actively traded over-the-counter, the value shall be
deemed 10 be the average of the closing bid prices over the thirty-day (30)
day period endin three (3) days prior to the closing of such transaction; or

(3)  if there is no active public market, the value shall be the
fair market value thereof, as determined in good faith by the Board of
; Directors of the Corporation; and

(B)  the method of valuation of securitles subject to investment letters
or other similar restrictions on free marketability (other than restrictions arising
solely by virtue of u siockholder's status as an affiliate or former affiliate) shall
take into account en appropriate discount (as determlned In good faith by the
Board of Directors of the Corporation) from the market value as determined

AM 194031236 5
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pursuant to clayse (A) above so as to reflect the approximate fair market value
thereof. '

234 Allocation of Esctow. In the event of a Deemed Liguidation Event
0 )

pursuant to Sub: . if any portion of the consideration payable to the stockholders
of the Corporation is placed into escrow and/or is payable to the stockholders of the Corporation
subject to contingencies, the Merger Agreement shall provide that (@) the portion of such
consideration that is not placed in escrow and not subject to any contingencies (the “Initial
Consideration™) shall be allocated among the holders of capital stock of the Corporation in
accordance with Subsecti and 2.2 as if the Initlal Consideration were the only
consideration payable in connectlon with such Deemed Liquidation Bvent and (b) any additional

the Corporation In accordance with Subsections 2.1 and 2.2 after taking Into acoount the previous
payment of the Initial Consideration ag part of the same transaction,

3. Voting,

,‘ 3.1 General. On any marter presented to the stockholders of the Cotporation
i for their action or consideration at any meeting of stockholders of the Corporatlon (or by written
" consent of stockholders in liey of meeting), each holder of outstanding shares of Series A
Preferred Stock shall be entitled to cast the number of votes equal to the number of whole shares
of Common Stock Into which the shares of Series A Preferred Stock held by such holder are
convertible as of the record date for determining stockholders entitled to voto on such matter,
Exoept as provided by law or by the other provisions of this Certifioate of Incorporation, holders
of Series A Preferred Stock shall vote together with the holders of Common Stock as a single

¢lass.

‘ 3.2 f Dj « The holders. of record of the shares of Series A
Preferred Stock, exclusively and as a separate class, shall be entitled to elect three (3) directors of
the Corporation (the “Series A Directors™), For so long as the outstanding shares of Common
Stock represent not less than twenty percent (20%) of the shares of all classes and series of
capital stock then outstanding (calculated on an as converted to Common Stock basis), the
holders of record of the sharcs of Common Stock, exclusively and as a separate class, shall be
entitled to eiect one (1) director of the Corporation, Any director elected as provided in the
preceding two sentences may be removed without cause by, and only by, the affirmative vote of

dircotors, given either at a special meetlng of such stockholders duly called for that purpose or
pursuant to a writlen consent of stockholders. If the holders of shares of Series A Preferred
Stock or Common Stack, as the case may be, fuil to elect & sufficient number of dircotors to fill
all directorships for which they are entitled to elect directors, voting exclusively and as a separate
olass, pursuant to the first sentence of this Subsecflon 3.2, then any directorship not sa filled shall
remain vacant until such time as the holders of Serles A Preferred Stock or Common Stock, ag
the case may be (or any director or directors elected by such holders in accordance with the last
sentence of this Subsection 3.2) elect o person fo fiil such directorship by vote or written consent
in licy of a meeting; and no such directorship may be filled by stockholders of the Corporation
other than by the stockholders of the Corporation that are entitled to elect a person to fitl such
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directorship, voting exclusively and as a separate class (or by the directors elected thereby, if
applicable). The holders of record of shares of Common Stock and of any other class or serles of
voting stock (Including Series A Preferved Stock), exclusively and voling together as a single
class, shall be entitled to clect the balance of the total number of directors of the Corporation, At
any meeting held for the purpose of electing a director, the presence in person or by proxy of the
holders of a majority of the outstanding shares of the class or series entitled to ¢lect such director
shall constitute a quorum for the purpose of ¢lecting such director. A vacancy in any
directorship filled by the holders of any class or series shall be filled only by vote or written
consent in liey of g meeting of the holders-of such class or series or by any remalning director or
directors elected by the holders of such class or series pursuvant to this on 3.2,

33  Series A jve ions, At any time when shares
of Series A Preferred Stock are outstand ing, the Corporation shall not, the Corporation shall not
permit any of its subsidiaries to, and the Corporation shall have no power to, in each case, cither
directly or indirectly by amendment, merger, consolidation or otherwise, do any of the following
without (In additlon to any other vote required by law or thls Certificate of Incorporation) the
wrilten consent or affirmative vote of the holders of at least a majority of the then outstanding
shares of Serles A Preferred Stock, given in writing or by vots ata meeting, consenting or voting
(as the case may be) separatoly as a class, and any such actiop purported (o be taken by the
Corporation without such consent or vote shall be void ab inifte and of no force or effect:

‘ (8)  amend, walve, alter or repeal any of the preferences, rights,
: privileges or powers of the Series A Preferred Stock; :

' (b)  amend, alter or repeal atty provision of this Certificate of
: Incorporation or the Bylaws of the Cotporation or of the certifloate of incorporation, bylaws,
operating agreement or similar governance documents of any of the Corporation’s subsidiaries;

© () ocreate, or authorize the creation of, or issue or obligate
itself to issue, any equity securlty, other than (i) shares of Common Stock or Options issued to
employees or directors of, or consulfants or advisors to, the Corporation or any of Its subsidiarjes
pursuant to & plan, agreement or arrangement approved by the Board of Directors of the
Corporation, including at least one (1) Series A Director or (ii) shares of Series A Preferred
Stock issued pursuant to that certain Stock Purchase and Redemption Agreement, dated on or
about the date of filing of this Certificate of Incorporation, by and among the Corporation and
the other parties named therein (the “Parchase Agreement”™); :

. (d)  authorize, permit or allow any subsidiary of the
Corporation to create, or authorize the creation of, or Issue or obligate ifself to Issye any stock,
equity, membership or ownership Interest, except to the Corporation;

. (6)  create, or autharize the creation of, or Issue, or authorize
the issuance of any debt security or other indebtedness or liability, or permit any subsidiary to
take any such action with respect to any debt security or other indebtedness or liabliity, in each
case in excess of $100,000, other than renewals of, or draw downs under, existing credit or

capltal lease facilities;

AM 194031236 7

s ight Ti : : *CSID;* N fmm5s):07-29
PAGE 20/36* RCVD AT 812312013 9:33:23 AM [Eastern Daylight Time) * SVR:W-PTOFAX.001/26 * DNIS:2709947 * CSID: * DURATIO ir Rp{DEMARK
REEL: 005111 FRAME: 0711



R021/03s
08/23/2013 FRI §:37 FAX EDWARDS WILDMAN

)

(®  merge with or acquire all or substantlally all of the assets of
or securities in any other entity; | ‘

' (8 offect any merger, consolidation, recapitalization,
reorganization or sale, lease or other dispositlon or any pledge or mortgage of all or substantlally
all of'the assets of the Corporation or any subsidiary of the Corporation;

() transfer, by sale, license or otherwise, any material
intellectual property rights of the Corporation or any subsidiary of the Corporation; other than
hon-exclugive licenses entered into i the ordinary course of business;

() voluntarily dissolve, wind-up or liguidate the Corporation
or any subsidiaty of the Corporation;

: ()  engage in any business that deviates In any material respect
from the business of the Corporation'as contemplated under any operating plan approved by the

i ' (k)  purchase or redeem (or permit any subsidiary to purchase
or redeem) or pay or declare any dividend or make any distribution on, any shares of capital
stock of the Corporation other than (i) dividends or distributions on the Series A Preferred Stock
as expressly anthorized hereln, including payment of Accruing Dividends: and (i) repurchases or
redemptions of capital stock held by employees or directors of, o consultants to, the Corporation
or any subsidlary upon termination of their employment or services pursuant to restricted stock

© agreements approved by the Board of Directors, including at Jeast one (1) Serles A Director:

: : (1)  increase or decrease the authorized number, of directors
! constituting the Board of Directors; -

N (n)  make any loan or advance or permit any subsidiary of the
! Corporation to make any loan or advanca to, any person, or guarantee, directly or indirectly, any
indebtedness or obligations, in each case in excess of $100,000; or ;

()  amend, modify or adopt any stock option or equity
Incentive plan, or permit any subsidiary 10 do the same.

4, Optianal Conversion.
‘The holders of the Series A Preferved Stock shall have conversion rights as follows N
i - (the “Conversion Rights");

4.1 Rightto Convert,

4,1,1 ion Ratio. Each share of Series A Preferred Stock shall be
convertible, at the option of the holder thereof, at any time and from time to time, and without
the payment of additional consideration by the holder thereof, into such number of fully pald and
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honassessable shares of Common Stock as is determined by dividing the Serles A Original Issue
Price by the Seties A Conversion Price (as defined below) in effect &t the time of conversion,
The “Serics A Conversion Price” shall initlally be equal to $1.00, Such initial Series A
Conversion Price, and the rate at which shares of Series A Preferred Stock may be converted into
shares of Common $tock, shall be subject to adjustment as provided below,

4.1.2 ination of C i ights. In the event of a liquidation,
dissolution or winding up of the Corporation or a Deemed Liquidation Event, the Conversion
] " Rights shall terminate at the close of business on the last full day preceding the date fixed for the

payment of any such amounts distributable on such event to the holders of Series A Preferred
Stock. ‘

4.2  FPractional Shares. No fractional shares of Common Stock shall be issued
upon conversion of the Series A Preforred Stock. In liey of any fractional shares to which the
holder would otherwise be entitled, the Corporation shall pay cash equal to such fraction
multiplied by the fair market value of a share of Cominon Stock as determined in good faith by
the Board of Directors of the Corparation, Whether or not fractional shares would be issuable
upon such conversion shall be determined on the basis of the total number of shares of Serjes A
Preferred Stock the holder Is at the time converting into Common Stack and the aggregate
number of shares of Common Stock issuable upon such conversion,

4.3 i n,

; l 4.3.1  Notice of Conversion. In order for a holder of Series A Proferred

; Stock to voluntarily convert shares of Series A Preferred Stock into shares of Common Stock,

A such holder shall surrender the cortificate or certificates for such shares of Serfes A Preferred
Stock (or, if such registered holder alleges that such certificate has boen lost, stolen or destroyed,
a lost certificate affidavit and agreement reasonably acceptable to the Corporation (o indemnify
the Corporation against any claim that may be made ageinst the Corporation on account of the
elleged loss, theft or destruction of such certificate), at the office of the transfer agent for the
Series A Preferred Stock (or at the principal office of the Corporation If the Corporation serves
as its own transfer agent), together with written notice that such holder elects to convert afl or
any number of the shares of the Serles A Preferred Stock represented by such certificate or
certificates and, If applicable, any event on which such conversion is contingent. Such notice !
shall state such holder's tame or the names of the nominees In which such holder wishes the '
certificate or certificates for shares of Common Stock o be issyed, If required by the -
Corporation, certificates sutrendered for conversion shall be endorsed or accompanied by a
written instrument or instruments of transfer, in form satisfaclory to the Corporation, duly
executed by the registered holder or his, her of Its attorney duly authorized in writing. The cloge

. of business on the date of receipt by the transfer agent (or by the Corporation if the Corporation

i serves as its own transfer agent) of such certificates (or lost certificate affidavit and agreement)

. and notice shall be the time of conversion (the "Conversion Time"), and the shares of Common

‘ Stock issuable upon conversion of the shares represented by such certificate shall be deemed to

be outstanding of record a3 of such date. The Corporation shall, as soon ag practicable after the

Conversion Time, (i) issue and deliver to such holder of Series A Preferred Stock, or to his, her

or [ts nominees, & certificate or certificates for the number of full shares of Common Stock

issuable upon such conversion in accordance with the provisions hereof and a certificats for the

o mem——. . L
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number (if any) of the shares of Serfes A Preferred Stock ropresented by the surrendered
certificato that were not converted into Common Stock and (il) pay in cash such amount as
provided in Subsection 4.2 in lisu of any fraction of a share of Common Stock otherwlse issuable

upon such conversion,

: 432 Resorvation of Shares. The Corporation shall at all times when the
Serles A Preferred Stock shall be outstanding, reserve and keep available out of it authorized
but unissued capital stock, for the purpose of effecting the conversion of the Series A Preferred
Stock, such number of its duly authorized shares of Common Stock as shall from time to time be
sufficient to effect the conversion of all outstanding Serles A Preforred Stock; and if at any time
the number of authorized but unissued shares of Common Slock shall not be sufficient to effeot
the conversion of all then outstanding shares of the Serics A Proferred Stock, the Corporation
shall take such corporate action as may be necessary to increass Its authorized but unissued
shares of Common Stook to such number of shares ay shall be sufficient for such purposes,
including, without Jimitation, engaging in best efforts to obtain the requisite stockholder approval
of any necessary amendment to this Certificate of Incorporation, Before taking any aotion which
would cause an adjustment reducing the Serics A Conversion Price below the then par value of
the shares of Common Stock issuable upon conversion of the Series A Preferred Stock, the

i Corporation will take any corporate actlon which may, In the opinion of its counsel, be necessary
; in order that the Corporation may validly and legally issue fully paid and nonassessable shares of

1 Common Stock at such adjusted Series A Conversion Price,

: 4.3.3 Effact version, All sharos of Serles A Preferred Stock
which shall have been surrendered for conversion as herein provided shall no longer be deemed
to be outstanding and all rights with respect to such sharcs shall immediately cease and terminate

~ at the Conversion Time, except onl y the right of the holders thereof to receive shares of Common
Stook in exchange therefor and to receive payment in lieu of any fraction of a share otherwise
issuablo upon such conversion as provided [n Subsection 4.2. Any shares of Series A Preferred
Stock so converted shall 'be retired and cancelled and may not be ‘reissued ng shares of such
seties, and the Corporation may thercafter take such appropriate action (without the need for
stockholder action) as may be hecessary to reduce the authorized number of shares of Serles A

Preferred Stock accordingly.

434 u Adjustment. Upon any such conversion, no adjustment i
to the Series A Convorsion Price shall be made for any accrued but unpaid dividends on the
Serics A Preferred Stock sutrendered for conversion or on the Common Stock delivered upon
conversion of the Serles A Preferred Stock.

k 43.5 Taxes. The Corporation shall pay any and all issue and other
similar taxes that may be payable in respect of any Issuance or delivery of shares of Common
Stock upon conversion of shares of Series A Preferred Stock pursuant to this Section 4, The
Corporation shall not, however, be required to pay any tax which may be in the nature of a tax on
the income of a recipient thereof with respect to the value of such shares, or which may be
payable in respect of any transfer involved in the issuance and delivery of shares of Common
Stock in a name other than that in which the shares of Series A Preferred Stock so converted
were registered; and no such issuance or delivery shall be made unless and until the person or

e
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entity requesting such issuance has paid to the Corporation the amount of any such tax or has
established, to the satisfaction of the Corporation, that such lax has been paid,

4.4 [ustments to Series A Conversion Pri or Diluting lssues.

4.4.1 i itions. For purposes of this Article Fourth, the
followlng definitions shail apply:

(8  “Option” shall mean rights, options or warrants to
subscribe for, purchase or otherwige acquire Common Stock or Convertible Securitics.

(b)  “Scries A Orlginal Tssue Date” shall mean the date on
which the first share of Series A Prefetred Stock was issued, '

(©)  "Convertible Securities” shall mean any evidences of
indebtedness, shares ar other securities directly or indirect] ¥ convertible into or exchangeable for
Common Steck, but excluding Options. S

‘ (d)  “Additiona) Shares of Common Stock” shall mean all
shares of Common Stock issued {or, pursuant to Subsection 44.3 below, deemed to be issued) by
the Corporation after the Series A Original Issue Date, other than (1) the following shares of
Common Stock and (2) shares of Common Stock deemed issued pursuant to the following
Options and Convertible Seouritles (clauses (1) and (2), collectively, “Exempted Securities”):

() shares of Commen Stock, Options or Convertible
Securlties issued as a dividend or distribution on
Series A Preforred Stock;

(i)  Convertible Securities issued pursuant fo the
Purchase Agreement:

(iii) ~ shares of Common 'Stock, Options or Convertlble

Securities issued by reason of a dividend, stock
split, split-up ‘or other distribution on shares of ;
’ : , Common Stock that is covered by Subsection 4.5, : i
: 46,4701 4.8 : :

(iv)  shares of Common Stock or Options issued 1o
employces or directors of, or consultants or advisors
to, the Corporation or any of Its subsidiaries
pursuent to a phn, agreement or arrangement
approved by the Board of Directors of the
Corporation, Including et least one (1) Series A
Director;

(v)  shares of Common Stock, Options or Convertible
Securities Issued to banks, equipment lessors or
other financlal Instleutions, or to real property
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lessors, pursuant to a debt financing, equipment
leasing or rel property leasing transaction approved
by the Board of Ditectors of the Corporation,
including at least ane (1) Series A Director:

(vi}  shares of Common Stock or Convertible Securitics
actually issued upon the exercise of Options or
shares of Common $tack actually issued upon the
conversion or exchange of Convertible Securities,
in each case provided such issuance is pursuant to

- the terms of such Option or Convertible Security;

(vii) shares of Common Stock issued pursuant to g

Qualified IPO (as defined in Subsection 3.1); or

“(viif) shares of Common Stock issued pursuant to a
Deemed Liquidqtion Event,

4.4.2 No Adjustm Series A C io . No adjustment in
the Series A Conversion Price shal] be made as the result of the issuance or deemed issuance of
Additional Shares of Common Stock if, prior to such issuance or deemed issuanco, the
‘ - Corporation recelves written notice from the holders of at least & majotity of the then outstanding
; shares of Series A Proferred Stock agrecing that no such adjustment shall be made as the result
' of the issuance or deemed issuance of such Additional Shares of Common Stock. ,

443 em sue of Additlo hateg o n .

o W e e

_ (8)  Ifthe Corporation at any time or from time to time after the
Series A Qriginal Issue Date shall {ssue any Options or Convertible Securities (excluding
Options or Convertible Securities which are themselves Exempted Securities) or shall fix a
record date for the determination of holders of any class of securities entitled to receive any such
- Options or Convertible Securities, then the maximum number of shares of Common Stock (as set
forth in the instrument relating thereto, assuming the satisfaction of any conditions to -
exercisability, convertibility or exchangeability but without regard to any provision contained 4
therein for a subsequent adjustment of such number) issuable upon the exercise of such Options '
or, In the cage of Convertible Securities and Options thersfor, the conversion or exchange of such
Convertible Securities, shall be deemed to be Additional Shares of Common Stock issued as of
the time of such issue or, In case such a record date shall have been fixed, as of the close of
business on such record date, -

(b)  If the terms of any Option or Convertible Sccurity, the
Issuance of which resuited in an adjustment to the Series A’ Conversion Price pursuant to the
. terms of Subsection 4.4.4, are revised as a result of an amendment to such terms or any other
! adjustment pursuant to the provisions of such Option or Convertible Security (including
automatic adjustments to such terms pursuant to anti-dilution or similar provisions of such
Option or Convertible Security) to provide for ¢ither (1) any increase or decrease in the number
of shares of Common Stock issuable upon the exercise, conversion and/or exchange of any such
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Option or Convertible Security or (2) any increase or decrease in the consideration payable to the
Corporation upon such exercise, conversion and/or exchange, then, effective upon such increase
or decrease becoming effective, the Series A Conversion Price computed upon the original
issuance of such Option or Convertible Security (or upon the occurrence of a record date with
respoct thereto) shall be readjusted to such Serles A Convetsion Price as would have obtalned
had such revised terms been in effect upon the original date of issuance of such Option or
Convertible Security. Notwithstanding the foregoing, no resdjustment pursuant to this clayge (b)
shall have the effect of increasing the Serles A Conversion Price 10 an amount which exceeds the
lower of (1) the Series A Conversion Price in effect immediately prior to the original adjustment
made as a result of the issuence of such Optlon or Convertible Security or (ii) the Series A
Conversion Price that would have resuited from any issuances of Additional Shares of Common
Stock (other than deemed Issuancos of Additional Shares of Common Stock as a result of the
issuance of such Option or Convertible Security) between the original adjustment date and such

readjustment date,

(¢) I the terms of any Option or Convertible Security
{exoluding Options or Convertible Securities which are themselves Exempted Securities), the
issuance of which did not result in an adjustment to the Serles A Conversion Price pursuant to
the terms of Subsection 4.4.4 (either because the consideration per share (determined pursuant to
Subsection 4.4.5) of the Additional Shares of Common Stock subject thereto was equal to or
greater than the Series A Converslon Price then in effect, or because such Option or Convertible
Security was issued before the Serles A Original [ssue Date), are revised after the Serles A
Original Issue Dte as a result of an amendment to such terms or any other adjustment pursuant
to the provisions of such Option or Convertible Security (including automatic adjustments to
such terms pursuant to anti-dilution or similar provisions of such Option or Convertible Security)
to provide for either () any increase In the number of shares of Common Stock issuable upon
the exerclse, conversion or exchange of any such Option or Convertible Security or (2) any
decrease in the consideration payable to the Corporation upon such exercise, conversion or
exchange, then such Optlon or Convertlble Security, as so amended or adjusted, and the
Additional Shares of Common Stock subject thereto (determined in the manner provided in
Subsection 4.4.3(a)) shall be deemed to have been issued effective upon such increase or
decrease becoming effective. v

(d)  Upon the expiration or termination of any unexercised
Option of unconverted or unexchanged Convertible Security (or portion thereof) which resulted
(either upon its original Issuance or upon a revision of its terms) In an adjustment to the Series A

Conversion Price pursuant io the terms of Subsectlon 4.4.4, the Series A Conversion Price shall
be readjusted to such Serles A Conversion Price as would have obtained had such Option or

Convertible Security (or portion thereof) never been lssued.

(&> M the number of shares of Common Stock jssuable upon
the exercise, conversion and/or exchange of any Optlon or Convertible Security, or the
consideration payable to the Corporation upon such exercise, conversion and/or exchange, is
calculable at the time such Option or Convertible Security is issued or amended but is subject to
adjustment based upon subsequent events, any adjustment to the Series A Conversion Price
provided for in this Subsection 4,4.3 shall be effected at the thme of such issuance or amendment
based on such number of shares or amount of consideration without rogard 1o any provisions for
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subsequent adjustments (and any subsequent adjustments shall be treated ag provided in clauses
{(b) and (¢) of this Subsection 4.4.3). If the number of shares of Common Stock issuable upon
the exercise, conversion and/or exchange of any Option or Convertible Security, or the
» consideration payable 1o the Corporation upon such ¢xeroise, conversion and/or exchange,
cannot be calculated at all af the time such Option or Convertible Security is issued or amended,
any adjustment to the Series A Conversion Price that would result under the terms of this
ction 4.4,3 at the time of such issuance or amendment shall instead be effected at the time
such number of shares and/or amount of consideration Is first calculable (even if subject to
subseguent adjustments), assuming for purposes of calculating such adjustment 1o the Series A
Conversion Price that such Issyance or amendment took place at the time such calculation can
first be made, ‘

: 4.44 Adjustment of Serjes Pri on_Jssu

Addition f Com ck. In the event the Corporation shall at any time afer the
Series A Original Issue Date issue Additional Shares of Common Stock (including Additional
Shares of Common Stock deemed to be issued pursuant to Subsection 4.4, \ without
consideration or for a consideration per share less than the Serles A Conversion Price in effect
immediately prior to such issue, then the Series A Conversion Price shall be reduced,
concurrently with such issue, to a price (caleulated to the nearest one-hundredth (1/100) of a
cent) determined in accordance with the following formula:

CP,=CP* (A+B) +(A +C),
For purposes of the foregoing formula, the following definitions shall apply:

(8  “CP;" shall mean the Series A Conversion Price in effect
immediately afler such issue of Additional Shares of Common Stock :

(b)  “CPy” shall mean the Series A Conversion Price in effect
immediately prior to such issue of Additional Shares of Common Stock;

outstanding Options or Convertible Securities therefor) immediately prior to such issue); (

(d)  “B” shall mean the number of shares of Common Stock
that would have been issued if such Additional Shares of Common Stock had been issued at a
price per share equal to CP, (determined by dividing the aggregate consideration received by the
Corporation In respect of such igsue by CP,); and "

(8)  “C” shall mean the number of such Additional Shares of
Common Stock issued in such transaction, :
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44.5 Dete i : ideration.  For purposes. of this

Subseotion 4.4, the consideration received by the Corporation for the issue of any Additional
Shares of Commen Stock shall be computed as follows:

(8)  Cash and Property: Such consideration shall:

(i)  insofar as it conslsts of cash, be computed at the
aggregate amount of cash roceived by the
Corporation, excluding amounts paid or payable for
acorued intorest;

(i) insofur as it consists of property other than cash, be
computed at the fair market value thereof at the
time of such issue, as determined In good faith by -
the Board of Directors of the Corporation; and

(ili) in the event Additional Shares of Common Stock
are issued together with other shares or securities or
other assets of the Corporation for conslderation
which -covers both, be the proportion of such
consideration so received, computed as provided in
glauges (1) and ({i) above, as determined in good
faith by the Board of Directors of the Corporation,

(b)  Options and Convertible Securities. The consideration per

share received by the Corporation for Additional Shares of Common Stock deemed to have been
issued pursuant to Subsection 4.4.3, relating to Options and Convertible Securities, shall be
determined by dividing: ‘

1)) the total amounl, if any, received or receivable by
the Corporation as consideration for the issue of
such Options or Convertible Seourities, plus the
minimum  aggregate amount of additional
consideration (as set forth in the Instruments
relating thereto, without regard to any provision:
contained thereln for a subsequent adjustment of
such consideration) payable to the Corporation upon
the exercise of such Options or the conversion or
eXchange of such Convertible Securlties, or in the
case of Options for Convertible Securities, the
exercise of such Options for Convertible Securitics
and the conversion or exchangs of such Convertible

Securities, by

(l)  the maximum number of shares of Common Stock
(es sot forth in the instruments relating thereto, -
without regard to any provision contained therein
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for a subsequent adjustment of such number)
issuable upon the exercise of such Options or the
converslon ' or exchange of such Convertible
Securities, or in the case of Options for Convertible
Securities, the exercise of such Options for
Convertible Securities and the conversion or
exchange of such Convertible Securitles.

44,6 Mu'lt!p}e Closing Dates. In the event the Corporation shall issue on
more than one date Additional Shares of Common Stock that are a part of one transaction or a

‘series of related transactions and that would result in an adjustment to the Series A Conversion

Price pursuant to the terms of Subgection 4.4.4, then, upon the final such Issuance, the Series A
Conversion Price shall be readjusted to give effect to all such issuances as if they occurred on the

date of the first such issuance (and without giving effect 1o any additional adjustments as a result
of any such,subsequent issuances within such period). :

4.5 t ¢ St lits and Combinations. If the Corporation shall at
any time ot from time to time after the Series A Original Issue Date effect a subdivision of the
outstanding Common Stock without a comparable subdivision of the Serles A Preferred Stock or
combine the outstanding shares of Series A Preferred Stock without 2 comparable combination
of the Common Stock, the Series A Conversion Price In effect immediately before that
subdivision or combination shall be proportionately decreased so that the number of shares of
Common Stock issuable on conversion of cach share of such series shall be increased in
proportion to such Increase In the agyregate number of shares of Common Stock outstanding. 1f
the Corporation shall at any time ot from time to time afier the Series A Original Issue Date
combine the outstanding shares of Common Stock without a comparable combination of the
Series A Preferred Stock or effect a subdlvision of the outstanding shares of Series A Preferred
Stock without a comparable subdivision of ths Common Stock, the Series A Conversion Price in
¢ffect immediately before the combination or subdivision shall be proportionately Increased so
that the number of shares of Common Stock Issuable on canversion of each share of such series
shall be decreased In proportion to such decrease in the aggregate number of shares of Common
Stock outstanding. Any adjustment under this subsection shall become effective at the ¢lose of
business on the date the subdivision or combinatlon becomes effective,

4.6 i nt in D nd Distributions, 1n the event the
Corporation at any time or from time to time after the Series A Original Issue Date shall make or
issue, or fix a record date for the determination of holders of Common Stock entitled to receive,
a dividend ot other distribution payable on the Common Stock in additional shares of Common
Stock, then and In each such event the Serles A Conversion Price in effect immediately before
such event shall be decreased as of the time of such issuance or, in the event such a record date
shall have becn fixed, as of the close of business on such record date, by multiplying the Series A

Conversion Price then in effect by a fraction:
(1)  the numerator of which shall be the total number of shares

of Common Stock issued and outstanding immediately:

prior to the time of such Issuance or the close of business
on such record date, and
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(2) the denominator of which shall be the total number of
shares of Common Stock Issued and oustanding
immedlately prior to the time of such issuance or the close
of business on such record date plus the number of shares
of Common Stock issuable in payment of such dividend or
distribution,

Notwithstanding the foregoing; (a) if such record dats shall have been fixed and such
dividend Is not fully paid or if such distribution is not fully made on the date fixed therefor, the
Series A Conversion Price shall be recomputed accordingly as of the close of business on such
record date and thercafter the Series A Conversion Price shall be adjusted pursuant to this
| subsection as of the time of actual payment of such dividends or distributions and (b) that no
i such adjustment shall be made if the holders of Series A Preferred Stock simultansously receive

a dividend or other distribution of shares of Common Stock in a8 number equal to the number of
shares of Common Stock as they would have received if all outstanding shares of Series A
Preforred Stock had been converted into Common Stock on the date of such event.

47  Adjustments for Other Dividends and Distributions. In the event the
Corporation at any time or from time to time after the Series A Original Issue Date shall make or
{ssue, or fix a record date for the determination of holders of any capital stock of the Corporation
entitled to recelve, a dividend or other distribution payable In securities of the Corporation (other
than & distribution of shares of Common Stock in respect of outstanding shares of Common

Stock) or in other property and the provisions of Seotion 1 do not apply to such dividend or
distribution, then and in each such event the holders of Serles A Preferred Stock shall receive,

simultaneously with the distribution to the holdors of such capital stock, a dividend or othet
distribution of such securities or other property in an amount equal to the amount of such
securities or other property as they would have received if all outstanding shares of Series A
Preferred Stock had been converted into Common Stock on the date of such event.

48 Ad organizet . Subject to the provisions

of Subsection 2.3, if there shall ocour any reorganization, recapitalization, reclassification,
consalidation or merger involving the Corporation in which the Comimon Stock (but not the
Series A Proferred Stock) is converted into or exchanged for securitles, cash or other property
(other than a transaction covered by Subsgctions 4.4, 4.6 or 4.7), then, following any such
reorganization, recapitalization, reclassification, consolldation or merger, each share of Series A
Preferred Stock shall thereafier be convertible in lieu of the Common Stock into which it was
convertible prior to such event into the kind and amount of securities, cash or other property
which a holder of the number of shares of Common Stock of the Corporation issuable upon
conversion of one share of Series A Preferred Stock immediately prior to such reorganization,
recapitalization, reclassification, consolidation or merger would have been entitled to receive
pursuant to such transaction; and, in such case, appropriate adjusiment (as determined in good
faith by the Board of Directors of the Corporation) shall be made in the application of the
provisions in this Section 4 with respeot to the rights and interests thereafter of the holders of the
Series A Preferred Stock, to the end that the provislons set forth in this Section 4 {including
provisions with respect to changes In and other adjustments of the Series A Conversion Price)
shall thereafter be applicable, as nearly as reasonably may be, in relation to any securities or
other property thereafter deliverable upon the conversion of the Serles A Preferred Stock.
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49  Certificats as to Adjusiments. Upon the oocurrence of cach adjustment or
readjustment of the Serigs A Conversion Price pursuant to this Section 4, the Corporation at its
expense shall, as promptly as reasonably practicable but In any event not later than ten (10) days
thereafler, compute such adjustment or readjustment in accordance with the terms hereof and’
furnish to each holder of Series A Preferred Stock a certificate setiing forth such adjustment or
readjustment (including the kind and amount of securities, cash or other property into which the
Series A Preferred Stock is convertible) and showing in detail the facts upon which such
adjustment or readjustment is based. The Corporation shall, as ptomptly as reasonably
practicable after the written request at any time of uny holder of Series A Preferred Stock (but in
any event not later than ten (10) days thereafter), furnish or cause to be furnished to such holder
a certificate sefting forth (i) the Series A Conversion Price then In effect and (Ii) the number of
shares of Common Stock and thie amount, if any, of other securities, cash or property which then
would be received upon the conversion of Serles A Preferred Stook, ,

4,10 Notice of Record Date. In the event:

(a) the Corporation shall take a record of the holders of its
Common Stock (or other capital stock or securities at the time issuable upon convergion of the
Series A Preferred Stock) for the purpose of entltling or enabling them to receive any dividend or
other distribution, or to recelve any right to subscribe for or purchase any shares of capital stock
of any class or any other securities, or to receive any other security or right; or

‘ (b)  of any capital reorganization of the Corporation, any
reclasstfication of the Common Stock of the Corporation, or any Deemed Liquidation Event; or

(¢)  of the voluntary or involuntary dissolution, tiguidation or
winding-up of the Corporation, ’

then, and in each such case, the Corporation will send or cause 10 be sent to the holders of
the Series A Preferced Stock a notice specifying, as the case may be, (i) the record date for such
dividend, distribution or right, and the amount and character of such dividend, distribution or
right or (1i) the ¢ffective date on which such reorganization, reclassification, consolidation,
merger, transfer, dissolution, liquidation or winding-up is proposed to take place, and the time, If
any is to be fixed, as of which the holders of record of Common Stock (or such other capital
stock or securitiés at the time issuable upon the conversion of the Series A Preferred Stock) shall
be entitled to exchange theit shares of Common Stock (or such other capital stock or securities)
for securities or other property deliverable upon such reorganization, reclassification,
consolidation, merger, transfer, dissolution, liquidation or winding-up, and the amount per share
and character of such exchange applicable to the Series A Preferred Stock and the Common
Stock. Such notice shall be sent at least ten (10) days prior to the record date or effective date

for the event specified in such notice.

5, Mandatory Conversion.

5.1  Trigger Events. Upon elther (a) the closing of the sale of shares of
Common Stock to the public at a price of at least $5.00 per share (subject to approprlate
adjustment In the "event of any stock dividend, stock split, combination or other similar

4
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recapilalization with respect to the Common Stock), In a firm-commitment underwritten public
offering pursuant to an effective reglstration statement under the Securities Act of 1933, as
amended, resulting In at least $30,000,000 of proceeds, net of the underwriting discount and
commissions, to the Corporation (2 “Qualified 1P0”) or (b) the date and time, or the occurrence
. of an event, specified by vote or written consent of the holders of at least a majority of the then
outstanding shares of Series A Preferred Stook (the date and time specified or the time of the
event specified in such vote or written consent is referred to hercin as the “Mandatory
Converslon Time™), (x) all outstanding shares of Series A Prefetred Stock shall automatically be
converted into shates of Common Stock, at the then effective conversion rate and (y) such shares

may not be réissued by the Corporation.

‘52 Procedural Requirements, All holders of record of shares of Series A

Preferred Stock shall be sent written notice of the Mandatory Conversion Time and the place
designated for mandatory conversion of all such shares of Series A Preferred Stock pursuant to
i this Sectlon 5. Such notice need not be sent in advance of the occurrence of the Mandatory
Conversion Time. Upon receipt of such notice, each holder of shares of Series A Preferred Stock
* chall surrender his, her or its centificate or certificates for all such sheres (or, if such holder
alleges that such certificate has been lost, stolen or destroyed, a lost certificate affidavit and
agreement rcasonably ecceptable to the Corporation to Indemnify the Corporation against any
cleim that may be made against the: Corporation on account of the alleged loss, theft or
desteuction of such certificate) to the Cotporation at the place designated in such notice. If so
required by the Corporation, certificates surrendered for conversion shall be. endorsed or
accompanled by written instrument or instruments of transfer, in form satisfactory to the
Corporation, duly executed by the registered holder or by his, her or its attorney duly authorized
in writing. Al rights with respect to the Series A Preferred Stook converted pursuant to
Subsection 5,), including the rights, if any, to recelve notices and vote (other than as a holder of
Common Stock), will terminate at the Mandatory Convetsion Time (notwithstanding the fallure
of the holder or holders thereof to surrender the certificates at or prior to such time), except only
the rights of the holders thereof, upon surrender of their certiflcate or certificates. (or lost
certificate affidavit and agreement) therefor, to receive the items provided for in the next
sentence of this Subsection 5.2, As soon as practicable after the Mandatory Conversion Time
and the surrender of the certificate or certificates {or lost certificate affidavit and agreement) for
Series A Preferred Stock, the Corporation shall issue and deliver to such holder, or to his, her or
its nominees, a certificate or certificates for the number of full shares of Common Stock issuable
on such conversion in acgordance with the provisions hereol; togethor with cash as provided in
Subsection 4.2 in lieu of any fraction of a share of Common Stock otherwise issuable upon such
converslon. Such converted Series A Preferred Stock shall be retired and cancelled and may not
be reissued as shares of such serles, and the Corporatlon may thereafler take such appropriate
action (without the need for stockholder action) as may be necessary to reduce the authorized
number of shares of Series A Preferred Stock accordingly. .

6. Redeemed or Otherwise Acqylred Shares. Any shares of Series A Preferved
Stock that are redeemed or otherwise acqulred by the Corporation or any of its subsidiaries shall
be automatically and immediately cancelled and -retired and shall not_be reissued, sold or
transferred. Nelther the Corporation nor any of ils subsidiaries may exercise any voting or other
rights granted to the holders of Series A Preferred Stock following redemption,

e e - -,
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7, Walver. Except as otherwise set forth herein, any of the rights, powers,
preferences and other terms of the Series A Preferred Stock set forth herein may be waived on
behalf of all holders of Serfes A Preforred Stock by the affirmative written consent or vote of the
holders of at least a majority of the shares of Series A Preferred Stock then outstanding.

8. Nolices. Any notice required or permitted by the provisions of this Article
Fourth to be given to a holder of shares of Series A Preferred Stock shall be malled, postage
prepaid, to the post office address last shown on the records of the Corporation, or given by
electronic communication in compliance with the provisions of the General Corporation Law,

and shall be deemed sent upon such mailing or electronic transmission,

FIFTH: Subject to any additional vote required by this Certificate of
Incorporation or the Bylaws of the Corporation, in furtherance and not in limitation of the
powers conferred by statute, the Bourd of Directors is expressly authorized to make, repeal, alter,
amend and rescind any or all of the Bylaws of the Corporation.

SIXTH: Subject to any additional vote required by this Certificate of
Incorporation, the number of directors of the Corporation shall be determined in the manner set

forth in the Bylaws of the Corporation.

' SEVENTH: Elections of directors heed not be by written ballot unless the
Bylaws of the Corporation shall so provide.

EIGHTH: Meetings of stookholders may be held within or without the State of
Delaware, as the Bylaws of the Corporation may provide. The books of the Corporation may be
kept outside the State of Delaware at such place or places as may be designated from time to
time by the Board of Directors or In the Bylaws of the Corporation.

g T W

NINTH: To the fullest extent permitted by law, a director of the Corporation
shall not be personally liable to the Corpovation or its stockholders for monetary dameages for
breach of fiduciary duty as a director. If the General Corporation Law or any other law of the
State of Delaware Is amended after approval by the stockholders of this Article Ninth to
authorize corporate action further eliminating or limiting the personal liability of directors, then
the liability of a director of the Corporation shall be eliminated or limited to the fullest extent
permitted by the General Corporation Law as so amended,

The right 1o exculpation conferred in this Atticle Ninth shall be a contract
between the Corporation and each director who is covered by this Article Ninth while this
Certificate of Incorporation is in effect. Any repeal or modification of the foregoing provisions
of this Article Ninth shal! not adversely effect any right or protection of a director of the
Corporation existng at the time of, or increase the lability of any director of the Corporation
iwith respect to any acts or omissions occurring prior lo, such repeal or modification,
Notwithstanding the foregoing provisions of this Article Ninih, any right or protection provided
hereunder shall be deemed to vest at the time that the act or omission occurred.
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TENTH: The following indemnification provisioﬁs shall apply to the persons
enumerated below,

1. 3 Indemnificat irectors_and . The Corporation shall
indemnify and hold harmless, to the fullest extent permitted by applicable law as it presently
exists or may hereafler be amended, any person (an “Indemnified Person") who was or is
made or Is threatened to-be made a party or Is otherwise involved in any action, suit or
proceeding, whether civil, criminal, administrative or investigative (a “‘Proceeding”), by
reason of the fhot that such person, or a person for whom such person is the legal
representative, is or was a director or officer of the Corporation or, while a director or officer
of the Corpotation, Is or was serving at the request of the Corporation as a director, officer,
employse or agent of another corporation or of & partnership, joint venture, limited linbility
, company, trust, enterprise or nonprofit entity, including service with respect to employee
] benefit plans, against all liability and loss suffered and expenses (inoluding attorneys’ fees)
] reasonably incurred by such Indemnified Person in such Proceeding, Notwithstanding the
! preceding sentence, except as otherwise provided in Section 3 of this Article Tenth, the
Corporation shall be required to Indemnify an Indemnified Person in connection with a
Proceeding (or part thereof) commenced by such Indemnified Person only if the
commencement of such Proceeding (or part thereof) by the Indemnified Person was authotized

in advance by the Board of Dirgctors,

-2 Prepayment of Expenses of Directors and Officers. The Corporation shall pay
the expenses (Including attorneys’ fees) incurred by an Indernnified Person in defending any

Proceeding in advance of s final disposition, provided, hoyever, that such payment of
expenses in advance of the final disposition of the Proceeding shall, to the extent requited by
law, be made only upon recelpt of an undertaking by the Indemnified Person to repay all
amounts advanced If it should be ultimately determined that the Indemnified Person is not
entitled to be indemnified under this Article Tenth or otherwise,

fee e vme whn e

3. Claims by Directors and Officers. If a claim for indemnification or

f advancement of expenses under this Article Tenth is not pald In full within 30 days afier a
: written claim therefor by the Indemnified Person has been received by the Corporation, the
Indemnified Person may file suit to recover the unpaid amount of such claim and, if successful
In whole or in part, shall be entitled to be paid the expense of prosecuting such claim. In any
such action the Corporation shall have the burden of proving that the Indemnified Person is
not entitled to the requested indemnification or advancement of expenses under applicable

law.

4. Indemnification of Emplovees and Agenis. The Corporation may indemnify

and advanco expenses to any person who was or is made or is threatened to be made or is
otherwise involved In any Proceeding by reason of the fact that such person, or a person for
whom such person is the logal representative, is or was an employee or agent of the
Corporation or, while an employee or agent of the Corporation, is or was serving at the request
of the Corporation as a director, officer, employee or agent of another corporation or of a
partnership, joint venture, limited ligbility company, trust, enterprise or nonprofit entity,
including service with respect to employee benefit plans, against all liability and loss suffered
and expenses (including attorney’s fees) reasonably incurred by such person in connection

et — e
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with such Proceeding. The ultimate determination of entitlement to indemnification of
persons who are non-director or officer employees or agents shall be mado in suth manner as
is determined by the Board of Directors In its sole discretion. Notwithstanding the foregoing
sentence, the Corporation shall not be required to indemnify a person In connection with &
Proceeding initiated by such person if the Proceeding was not authorized in advance by the

Board of Directors,

3 ancement of E f Emplo ts. The Corporation may

pay the expenses (including autorney’s fees) incurred by an employee or agent in defending
any Proceeding in advance of its final disposition on such terms and conditions as may be -

determined by the Board of Directors.

6. Non-Exclusivity of Rights. The rights conferred on any person by this Article
Tenth shall not be exclusive of any other rights which such person may have or hereafter
acquire under any statute, provision of this Certificate of Incorporation, the Bylaws of the

Corporation, agreement, vote of stockholders or disinterested directors or otheswise.

7. Other Indemnification. Subject to Scction 9 of this Article Tenth, the
Corporation’s obligation, if any, to indemnify any persan who was or is serving at its request
_as a director, officer or employee of another corporation, partership, limited liability
company, jolnt venture, trust, organization or other enterprise shall be reduced by any amount
such person may collect as indemnificatlon from such other corporation, partnership, limited
liability company, joint venture, trust, organization or other enterprise. ‘

8, losurance. The Board of Directors may, to the full extent permitted by
appicable law as it presently exlsts, or may hereafier be amended from time to time, authorize
an appropriate officer or officars to purchase and muiniain at the Corporation’s expense
Insurance: (a) to indemnify the Corporation for any obligation which it inours as a result of
the indemnification of directors, officers and employees under the provisions of this Article
Tenth; and (b) to indemnify or insure directors, officers and employees against liability In
instances in which they may not otherwise be indemnified by the Corporation under the

provisions of this Article Tenth.

9, Prima ion’s Indempification O i The Corporation shall
be the Indemnitor of first resort for any Serles A Director who Is entitled to indemnification
and advancement pursuant to this Article Tenth (i, the Corporation’s obligations to
indemnify a Series A Director shall be primary and any obligation of any third party employer
or afTiliate of such Serles A Direotor to advance expenses or to provide indemnification for the
same expenses or liabilities incurred by such Series A Director are secondary) and it shall be
required to advance the full amount of expenses incurred by such Series A: Director and shall
be ligble for the full amount of all expenses, judgments, penalties, fines and amounts paid in
settlement to the extent legally permitted and as required by this Certificate of Incorporation
{or any other agreement between the Corporation and such Series A Director), without regard
to any rights such Series A Director may have against any third party employer or affiliate of

such Series A Director,
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10.  Amendment or Repeal. The right to indemnification and advancement

conferred in this Article Tenth shall be a contract between the Corporation and each person
who is covered by this Article Tenth while this Certificate of Incorporation Is in effect. Any
repeal or modification of the provisions of this Article Tenth shall aot adversely affect any
tight or protection hereunder of any person who is covered by this Article Tenth in respect of
any pmceedmg (regardless of when such proceeding is first threatened, commenced or
completed) arising out of, or related to, any act or omission occurring prior to the time of such
repeal or modification. Notwithstanding the foregolng provisions of this Article Tenth, any
right or protection provnded hereunder shall be deemed to vest at the time that the act or
. omission occurred, irrespective of when and whether a proceeding challenging such act or
omission Is first threatened or commenced. The rlghts provided hereunder shall inure to the
benefit of any Indemnified Person and such person’s heirs, exscutors and administrators.

ELEVENTH: The Corporation renounces any interest or expectancy of the

Cotporatlon in, or in being offered an opportunity to participate in, any Excluded Opportunity.

a An “Excluded Opportunity” is any matter, transaction or interest that is presented to, or
acquired, created or developed by, or which otherwise comes Into the possession of, (i) any

Series A Director or (if) any holder of Serles A Preferred Stock or any partner, membar, dnrcctor,

stockholder, employze or agent of any such holdet, other than someone who is an employee of

the Corporation or any of its-subsidiaries (collectively, “Covered Persons™), unless such matter,

transaction or interest s presented to, or acquired, created or developed by, or otherwise comes

into the possession of, a Covered Person expressly and solely in such Covered Person’s capacity

as a director of the Corporation.

& %k W
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