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Exhibit A -TRADEMARKS

FIESTA SUN
HACE SOL
HACE FRIO

10 PEPPER
CHILLY PEPPER

BASK
MYSTIFY
AQUAGEN
CONCEPT
FLUID
AUBURN
MARSHMALLOW
CAPTIVATE
SURRENDER
SUNDEW
CLOUD 9
DECADENCE

# 2,484,094
#2,152,588
#2.152,589
# 2,466,518
Pending Serial # 78/280,970

#2,363,164

# 2,474,489

# 2,476,750

Pending Serial # 75/778,866
Pending Senal #75/778,867
Pending Serial #75/778,868
Pending Serial #75/778,869
Pending Serial #76/016,758
Pending Senal #76/016,759
Pending Senal #76/060,921
Pending Serial #76/060,922
Pending Sertal #76,205,495
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LICENSE AGREEMENT

T.W. Enterprises, Inc., a Minnesota corporation, or its assignee (“TW") and
Performance Brands, Inc., a Flo da corporation (“PBI”), make this Agreement
effective as of %C(a \mcwﬁ 4 , 2002.

RECITALS

A. TW owns the “BASK” and “FIESTA SUN” brand tanning products and
various sub-brands specifically listed on the attached Exhibit A
(“Products”). TW also owns registered trademarks for the Products as
listed on the attached Exhibit A (“Trademarks”).

B. Concurrently with this Agreement’s execution, PBI is entering into an
Asset Purchase Agreement with TW pursuant to which PBI will be
purchasing certain raw materials inventory, finished goods inventory
and/or fixed assets of TW associated with the Products.

C. TW desires to grant PBI an exclusive license to use and sell the Products
and an exclusive license to use the Trademarks in the manufacture, use
and sale of the Products pursuant to this Agreement’s terms.

AGREEMENT

In consideration of the parties’ mutual covenants, agreements, and
representations contained in this Agreement, and for other good and valuable
consideration, the receipt of which the parties acknowledge, the parties agree as
follows:

1. Grant of License. In consideration for the License Fee to be paid under
Section 2, TW grants to PBI an exclusive, nontransferable, worldwide license to
manufacture, use and sell the Products and an exclusive, nontransferable, worldwide
license to use the Trademarks in the manufacture, use and sale of the Products.

2. License Fee. PBI will pay TW Four Hundred Thousand and no/100
Dollars ($400,000.00) as a license fee for the rights granted under Section 1 of this
Agreement (“License Fee”) payable as follows:

A. A running royalty equal to One and no/100 Dollars ($1.00) per
bottle on all of PBI’'s individual bottle sales of any of the Products
payable as provided in Section 3; and

B. A running royalty equal to ten percent (10%) of
all of PBI's Gross Sales of any “BASK” or “FIESTA SUN” brand
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Products which do not fit into the standard bottle size category
payable as provided in Section 3. “Gross Sales” will mean the
aggregate compensation PBI, or its subsidiaries or affiliates,
receives for selling any of the Products excluding taxes imposed,
transportation costs and return credits.

3. Payments

A. Quarterly Payments. PBI will pay TW the running royalties specified
in Section 2 within thirty (30) days after March 31, June 30, September 30 and
December 31 of each year while this Agreement is in effect covering the quantity of
Products sold by PBI during the preceding calendar quarter.

B. Minimum Payments. Notwithstanding anything in this Agreement
apparently to the contrary and regardless of the number of Products sold and royalties
paid under Section 2, if the running royalties paid under Section 2 do not reach the
minimum amount set forth below for such applicable year, PBI will pay an additional
amount with the payment due for the period ending December 31 of such year, so that
the total amount paid for such year will reach the following minimum amounts required
to be paid for that particular year:

Year Minimum Payment
2002 $25,000.00
2003 $75,000.00
2004 $75,000.00

C. Final Payment. If PBI has not paid TW the entire $400,000.00
License Fee on or before January 1, 2006, then PBI will pay the entire amount of the
License Fee remaining to be paid to TW no later than January 15, 2006.

D. Currency. All monies payable under this Agreement will be paid in
United States currency via cash, certified check or wire transfer.

E. Failure to Pay. If PBI fails to make any payment whatsoever due
and payable to TW under this Agreement, TW may, at its sole option, terminate this
Agreement pursuant to Section 9.

4. Ownership Transfer. Upon PBI’s full payment of the entire License Fee
and proper compliance with all of this Agreement’s terms, TW will transfer and assign
ownership of the Products and Trademarks to PBI and this Agreement will terminate.

5. Early Termination. PB! may terminate this Agreement at any time upon
thirty (30) days written notice to TW without any further liability under this Agreement,
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except for indemnification provisions, provided (a) PBI delivers to TW an early
termination fee in the amount of $5,000.00, and (b) PBI pays all running royalties
earned to the date of termination but not paid.

6. Reports and Records

A. Quarterly Statement. PBI will provide a quarterly written statement
to TW showing the number of Products sold during each calendar quarter and the
amount of running royalties payable under this Agreement for those Product sales.

B. Records. PBI will keep true and correct records of the Products’
Gross Sales and the number of Products sold in sufficient detail to enable the running
royalty payments to TW to be determined.

C. Inspections. PBI will allow TW's representatives, during regular
business hours or at such other times as may be mutually agreeable, to inspect PB!’s
books and records to the extent reasonably necessary to determine PBl’'s compliance
with this Agreement’s terms, INCLUDING ALLOWING TW TO INSPECT THE QUALITY
OF THE PRODUCTS UNDER THE TRADEMARKS. TW will execute, upon PBl’'s
request, a mutually acceptable confidentiality agreement and will not disclose any
confidential information discovered during an inspection to any third party.

7. TW’s Representations and Warranties. TW represents and warrants to
PBI as follows:

A. Organization, Good Standing, and Qualification. TW is a
corporation duly organized, validly existing, and in good standing under Minnesota law,
has all necessary corporate powers to own the Products and Trademarks, and to carry
on its business it now owns and operates.

B. Title to Products and Trademarks. TW holds marketable title to the
Products and Trademarks free and clear of all liens, charges, security interests,
encumbrances, or, to TW’s best knowledge, third party claims or interests of any kind
whatsoever.

C. Compliance with Laws. To TW'’s best knowledge, TW has
complied with and is not in violation of any applicable federal, state, or local statutes,
laws, and regulations affecting the Products or Trademarks, the failure to comply with or
the violation of which would materially impact TW’s ability to license the Products and
Trademarks to PBI.

D. Litigation. To the best of TW's knowledge, there is no material suit,
action, arbitration, or legal, administrative, or other proceedings or governmental
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investigation, pending or threatened, against or affecting TW, its business, the Products
or Trademarks.

E. Agreement Will Not Cause Breach or Violation. Neither TW'’s
execution of this Agreement nor its consummation of the transactions this Agreement
contemplates will result in or constitute a default, breach, or violation of any of TW's
organizational documents or obligations to which TW is a party.

F. Product Warranties. To the best of TW’s knowledge, no person
has asserted any claim or has any reasonable basis for any claim relating to warranties
or guarantees with respect to any Product.

G. Authorization. This Agreement and the transactions it
contemplates have been duly authorized by TW’s Shareholders and Board of Directors.

H. Other Licenses. TW has not granted any licenses to use the
Products or Trademarks to any other parties.

I infringement. As of this Agreement’s date, TW is not aware of any
parties infringing on the Trademarks or that the Trademarks infringe upon any other
trademarks.

8. PBI’'s Representations and Warranties. PBI represents and warrants to
TW as follows:

A. Organization, Good Standing. and Qualification. PBl is a
corporation duly organized, validly existing, and in good standing under Florida law, has
all necessary corporate powers to own its assets and to carry on its business which it
now owns and operates.

B. Compliance with Laws. To the best of PBI's knowledge, PBI has
complied with and is not in violation of any applicable federal, state, or local statutes,
laws, and regulations affecting its assets or its business operations, the failure to
comply with or the violation of which would materially impact PBI’s ability to purchase
the Assets or enter into this Agreement.

C. Litigation. To the best of PBI's knowledge, there is no material suit,
action, arbitration, or legal, administrative, or other proceedings or governmental
investigation, pending or threatened, against or affecting PBI, its business, or assets.

D. Agreement Will Not Cause Breach or Violation. Neither PBl’s
execution of this Agreement nor its consummation of the transactions this Agreement

PFebruary 6, 2002:C2002 02 04

My Docment=\TW Tan\License Agzeemen Vinel. dood My PocumenttTW-Fan\license Agreement Final 4(1)2:dee ham

0727 g
TRADEMARK-
REEL: 002471 FRAME: 0247



contemplates will result in or constitute a default, breach, or violation of any of PBI’s
organizational documents or obligations to which it is a party.

F. Authorization. This Agreement and the transactions it

contemplates have been duly authorized by PBI's Shareholders
and Board of Directors.

G. PBI shall maintain the quality of the products at least at the
approximant level they are prior to the signing of this agreement.

9. PBI’'S Obligations.

A. Indemnification. PBI agrees to defend, indemnify and hold TW, and
its heirs, successors, assigns and legal representatives, harmless from all customer
warranty claims, product liability claims and other legal actions and proceedings, and for
any liability or injury, incurred to persons who are injured as a consequence of the use
of any Products sold by PBI or as a consequence of any defects in the Products relating
to the Products’ sale or use after this Agreement’s effective date, with the exception of
any Finished Goods purchased by PBI from TW and sold by PBI.

B. Quarterly Rovalties and Statement. PBI agrees to pay the above
stated quarterly running royalties and provide the quarterly statements without demand.

C. Reasonable Efforts. PBI agrees to utilize all reasonable efforts to
promote, market, distribute and sell the Products.

D. Professionalism. PBI agrees, to the extent reasonably possible, to
have all shipping and sales performed in a professional and equitable manner.

E. Liability Insurance. PBI will procure and maintain comprehensive
general liability insurance in an amount greater than or equal to $2,000,000 per incident,
including product liability, personal liability, personal injury, property damage, and
broad form contractual liability coverage for all acts and omissions directly or indirectly
associated with this Agreement. Upon TW’s request, PBI will provide written evidence,
satisfactory to TW, of this insurance.

F. Trademarks. PBIl agrees to take all reasonable steps to maintain
the Trademarks’ integrity and validity. All filing fees and government fees necessary to
maintain the trademarks shall be paid for by TW and TW shall sign any necessary
documents to maintain the trademarks. PBIl admits the validity of, and agrees not to
challenge the Trademarks or TW’s ownership of them. PBI also agrees that any and all
rights that may be acquired by PBI's use of the Trademarks will inure to TW's sole
benefit. PBI will not use or register any name or mark confusingly similar to the
Trademarks.

PFebruary 6, 2002:C2002 02 04

My Documente\TW TunLicense Agrecment Fipd doce Ay Docianerts\TW. Tan'ldveree Agreernest Final 4(1)2.doc ham l

oy
TRADEMARK
REEL: 002471 FRAME: 0248



G. Governmental Compliance. PBI agrees to at all times during this
Agreement’s term comply with all governmental laws and regulations related to the
manufacture, use, distribution, marking and sale of the Products and Trademarks.

10. Duration and Termination. This Agreement will remain in full force and
effect unless and until termination or cancellation as provided in this Agreement.

A. Default. If PBI at any time defaults under this Agreement or the
Asset Purchase Agreement, by failing to render any required statement, to make any
required payment, to fulfill any of PBI’s other material obligations under the Agreements
or otherwise defaulting under the Agreements, and fails to cure any non-monetary
default within thirty (30) days of written notice thereof and any monetary default within
ten (10) days of written notice thereof, TW will have the right to immediately terminate
this Agreement. Once TW has provided PBI with a written 10-day default notice for two
separate monetary defaults during this Agreement’s term, TW will no longer have to
provide a written default notice for any monetary defaults and may terminate this
Agreement immediately upon a monetary default.

B. Automatic Termination. This Agreement will automatically terminate
in the event of any of (i) PBI’s liquidation, insolvency, dissolution or bankruptcy, whether
voluntary or involuntary, (ii) the appointment of a Trustee or Receiver for PBI, (iii) PBl's
assignment of all or substantially all of its assets for the benefit of creditors.

C. Remittance Following Termination. Upon this Agreement’s
termination, PBI will immediately remit to TW all amounts of the License Fee, which
remain unpaid as of this Agreement’s termination, and all of PBI's rights to use the
Products and Trademarks will immediately cease.

11. Infringement.

A Defending an Infringement Lawsuit. TW will defend or settle, at its
own expense, any claim made against PBI that PBI’s use or sale of the Products or
Trademarks infringes any trademark, trade secret, or other proprietary right. PBI will
indemnify TW and hold TW harmiess against all claims, damages, costs, judgments,
awards and attorneys' fees arising out of PBI’s use of the Trademarks pursuant to this
Agreement or during PBI's later ownership of the Trademarks, except for any running
royalties paid to TW by PBI under this Agreement for any disputed Trademark for which
a judgment has been entered. TW will indemnify PBI and hold PBI harmless against all
claims, damages, costs, judgments, awards and attorneys' fees arising out of TW's
ownership and use of the Trademarks before this Agreement’s date. PBI may, in its
sole discretion, settle any claims asserted against it without the approval of TW.
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B. Bringing an Infringement Lawsuit. PBI or TW may, at their option,
initiate and prosecute proceedings to terminate any infringements on the Trademarks. If
PBI or TW chooses to bring an infringement action, the party bringing the action will be
responsible for all expenses, including but not limited to legal fees, associated with
bringing an infringement action involving the Trademarks. TW will be entitled to all of
PBI’s recoveries under such suits, which recoveries, less expenses, will be considered
license fees for purposes of this License Agreement.

C. Notification. PBI and TW both agree to notify each other of any
legal action involving the Trademarks or Products.

12. Product Pricing. From the later of (a) three (3) years after this
Agreement’s date, or (b) until PBI has paid TW the entire License Fee, PBl agrees to
sell the “BASK” and “FIESTA SUN” Products to TW at those Product’s current purchase
price, as listed on the attached Exhibit B for all existing items and PBI agrees to sell all
new Product items to TW at Salon Cost, as listed on the attached Exhibit B, less a 78%
discount.

13. TW'’s Customer and Prospect Databases. As long as PBl is not in
default under this Agreement, TW will allow PBI to use the customer and prospect
databases currently being used by Colabs to the extent Colabs has had contact with a
customer in the past twelve (12) months. PBI may only use such databases for the
promotion of “BASK” and “FIESTA SUN” related Products, subject to all of the terms of
the confidentiality and non-disclosure terms contained in the agreement between TW
and PBI dated November 21, 2001, a copy of which is attached as Exhibit C
(“Nondisclosure Agreement”).

14. TW’s Office Space. As long as PBI is not in defauit under this Agreement,
TW will allow PBI to use TW's existing office space located at 4611 Rusan Street North
in St. Cloud, Minnesota (“Premises”) for a period of up to six (6) months after this
Agreement’s date at the rate which TW is currently paying for the space as of this
Agreement’s date. PBI's use of the Premises will be expressly subject to all of the terms
and conditions of TW’s current lease of the Premises. PBI agrees to execute any
sublease or other documents, which TW requires before leasing the Premises to PBI.

15. TW’s Personnel and Equipment. As long as PBI is not in default under
this Agreement, TW will provide, in TW’s sole discretion, TW’s personnel, telephone,
and data processing equipment to PBI at rates consistent with comparable personnel
and equipment being offered in the marketplace for a period of up to six (6) months after
this Agreement’s date.

16. Waiver of Warranties. Except as specifically provided in this Agreement,
TW makes no warranties or representations whatsoever regarding the Products or
Trademarks. TW makes no warranties or representations, expressed or implied,
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including, but not limited to, warranties of fitness or merchantability, regarding or with
respect to the products or trademarks.

17. Indemnification. The parties agree to indemnify and hold each other
harmiess from and against any and all liabilities, losses, damages, claims, costs and
expenses (including without limitation, reasonable attorneys fees and costs) arising out
of or resulting from that party’s breach or inaccuracy of any warranty or representation,
any misstatement of fact or facts, failure to state or disclose a material fact necessary to
make the facts stated or disclosed not misleading, or failure to perform or observe any
of this Agreement’s terms. If party brings a claim under this Section, that party may
exercise all legal and equitable remedies.

18. Representations’ Nature and Survival. All statements contained in any
documents, certificates or other instruments delivered by or on behalf of either party
pursuant to this Agreement or in connection with the transactions contemplated will be
deemed representations and warranties by that party under this Agreement.

19. Governing Law. Minnesota law will govern this Agreement.

20. Expenses. The parties will pay for their own expenses incurred regarding
this Agreement and this transaction.

21. Modification. This Agreement contains the parties’ entire agreement
regarding its subject matter and supersedes all prior written or oral agreements. The
parties will modify this Agreement only by a mutually signed, written agreement. Any
waiver will be limited to the circumstance or event specifically referenced in the written
waiver document and will not be deemed a waiver of any other term or of the same
circumstance or event upon any recurrence.

22. Counterparts. The parties may execute this Agreement in any number of
counterparts, each of which will be deemed an original but all of which together will
constitute one and the same instrument.

23. Notices. Any notice or other communication required or permitted by this
Agreement will be in writing and will be deemed to have been given, when received, if
delivered by facsimile and overnight delivery signature requested addressed to the
appropriate parties outlined below. Addresses may be changed by written notice given
pursuant to this Section. Until the address is changed under this Section, the addresses
and applicable numbers for notice will be as follows:

If to Seller: With a copy to:
T.W. Enterprises, Inc. Scott G. Hamak, Esq.
c/o Mark Oslund Rinke-Noonan
PFebruary 6, 2002:C2002 02 04
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2789 Clearwater Road Suite 700, Wells Fargo Center, P.O. Box 1497

St. Cloud, Minnesota 56301 St. Cloud, Minnesota 56302
320-654-0551 (phone) 320-251-6700 (phone)
320-654-0681 (fax) 320-656-3500 (fax)

If to Buyer:

Performance Brands, Inc. Alex P. Rosenthal, Esq.

c/o Stacy Kaufman Reimer &Rosenthal, LLP

959 Shotgun Road 2115 North Commerce Parkway
Sunrise, Florida 33326 Weston, Florida 33326
954-423-4161 (phone) 954-384-9200 (phone)
954-423-3011 (fax) 954-384-0017 (fax)

24. Assignment. The parties will not assign, transfer or sublicense any of
their rights or obligations under this Agreement without the other party’s prior, written
consent. Notwithstanding anything in this Section apparently to the contrary, the parties
specifically agree that TW may assign the Trademarks and the right to receive royalties
under this Agreement to Coliant Corporation, in which event all other terms and
conditions of this Agreement will remain intact so long as Coliant Corporation agrees in
writing to be bound by this Agreement’s terms.

25. Publicity. The parties each represent and warrant that they will make no
announcement to public officials or the press in any way to the transaction described in
this Agreement without all parties’ prior consent.

26. Benefit. Nothing in this Agreement, expressed or implied, is intended to
confer on any person other than the parties to this Agreement or their permitted
successors or assigns, any rights, remedies, obligations or liabilities under or by reason
of this Agreement.

27. Waiver. TW'’s failure, delay or partial exercise of any right or remedy
under this Agreement will not be a waiver of those rights and will not preclude TW’s
exercise of any other rights or remedies.

28. Severability. The parties agree that if any part, term, or provision of this
Agreement will be found illegal or in conflict with any valid controlling law, the validity of
the remaining provisions will not be affected thereby. If the legality of any provision of
this Agreement is brought into question because of a decision by a court of competent
jurisdiction, TW, by written notice to PBI, may revise the provision in question or delete
it entirely so as to comply with the decision of said court.
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29. No Partnership. The parties acknowledge and agree that this Agreement
and any of the parties acts in this transaction will not create any partnership, agency,
joint venture, association or third party beneficiary relationship between the parties.

30. Confidentiality. The parties agree to keep this Agreement’s terms strictly
confidential and they will not release this Agreement or its terms to any person,
corporation or other entity other than to the parties to this Agreement and to their
insurers, lenders, accountants, and other outside legal consultants who have a need to
know of such information and who agree to be bound by this Agreement’s terms, and to
their respective counsel and law firms. This Agreement’s terms may be released upon
written consent of a duly authorized officer or representative of all of the other parties to
this Agreement, or as required by law or if required to enforce this Agreement.

31. Facsimile Signature. The parties may execute this Agreement via
facsimile signature.

32. Representation. Rinke-Noonan is representing TW in this Agreement and
the Closing. PBl is advised to seek separate legal representation.
The parties have duly executed this Agreement as of the Effective Date.

33. Filing of Agreement. TW will file this License Agreement with the U.S.

Patent and Trademark Office within thirty (30) days after this Agreement’s effective
date.

T.W. Enterprises, Inc.

e i e

7 -~
o7 AN
Ma.r?fﬁnd, President
Performar rapds, Ing.

By —
“Stacy-Kaufman, Presiden
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Exk’ kT C

CONFIDENTIALITY AND NON-DISCLOSURE AGREEMENT FOR VENDORS

THIS CONFIDENTIALITY AND NON-DISCLOSURE AGREEMENT (the

"Agreement") is made and entered into as of the 2-|  day of alven doe , 2001,
by and between TW Enterprises, Ltd. having its principal place of business at 2789 Clearwater
Rd. St. Cloud, MN 56301 ("Company") and, Performance Brands. Inc. , having its
principal place of  business at 959 Shotgun Road Sunrise. L
333726

("Recipient").

WHEREAS, Recipient has agreed to provide the Company with, ¢and Company has

agreed to purchase from Recipient.} certain products or services of the Recipient necessary to the
business of the Company (the "Supply Agreement");

WHEREAS, Company is the owner of certain confidential information regarding its
business, including without limitation, any inventions, processes or know-how pertaining to the
sale, pricing, advertising, marketing, distribution, shipment and delivery of tanning beds

(including Jamps and replacement parts), tanning products, equipment and accessories (the
"Business"); and

WHEREAS, Recipient acknowledges that, from time to time, Recipient may gain access
to such confidential infcrmation in connection with its performance of the Supply Agreement.

NOW THEREFORE, in consideration of the mutual promises and covenants contained
herein, and other good and valuable consideration, the receipt and sufficiency of which are
acknowledged, Company and Recipient do hereby agree as follows:

1. Definitions. The following definitions shall govern this Agreement:

(a) "Confidential Information" shall mean and include the following,
whether or not designated as confidential: (i) oral and written information regarding (A)
any operation, process, procedure, inventions, developments or innovation developed by
or for Company, including without limitation any tanning beds, tanning products, lamps
or tanning lotions, and accessories thereto or (B) any item used in the sales, marketing,
advertising, shipment, delivery or distribution of tanning beds. tanning products, and
accessories thereto, including, without limitation, order history and pricing information:
(i) oral and written information regarding (A) the Company's clients and customers,
including, but not limited to, customer lists and information including names, addresses,
services and accounting specifications or (B) any sales, costs, revenues, billings, profits,
profit margins, salaries and other financial information pertaining to the Company: and
(1) oral and written information which is used in Company's Business and/or is
proprietary to, about or created by Company, designated as confidential by Company, or
not generally known by non-Company personnel. Confidential Information shall not
include: (1) any mformation which at the time of disclosure is generally available to the
public; (i) information which after disclosure by Company becomes generally available
to the public, other than through any act or omission by Recipient; (iii) information which
is_developed bv or already known by Recipient independent of any disclosure by
Company to Recipient._or (ivii) information Recipient_rightfully received from third
parties who did not obtain such information under an obligation of secrecy to Company
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(b) "Recipient” shall mean Recipient and all its agents, employees,
representatives, subsidiaries and affiliates.

2. Restrictions. Recipient recognizes and agrees that the Confidential Information

constitutes a valuable, confidential and proprietary asset of Company, which is held and

maintained by Company as a trade secret. Recipient agrees to observe complete confidentiality
with regard to the Confidential Information as follows:

(a) Recipient shall not disclose, or authorize any third party to disclose, or
use or make known the Ccnﬁden’ual Information to any third party. other than its legal
zud_fmancie] _consultanis—enc—siz-net—diselese—the—Confidentialdnfemmatien—to—any
e%{#em;eﬁ-ei#&ﬁ:eﬁe stative—of-Recipient—execepi—such—employees—agenis—or
Fepresentatives—as—may—be—necessary—for Reeipientto—fulfill-itsoblisatiens—and —duties
underthe-Supply-Agreement;

(b) Recipient shall not provide the Confidential Information to any third
party or permit the use of the Confidential Information by any third party, other than its
legal and financial consultants. without the prior written consent of Company;

(c) Recipient shall not reproduce or make copies of the Confidential
Information or any portions thereof, for any purpose other than carrying out its
obhgatlons under this Agreement or the Supply Agreement—{sut-themenly—te-the-extent
: v—rhe—Cempmryy:  and, upon request by Company, Recipient shall
mlmedlately return to Company the Confidential Information, including all copies
thereof, if any, made by or for Recipient; and

(d) Recipient shall be liable for all expenses, including costs and reasonable
attorneys' fees, incurred by Company in connection with preventing the unauthorized use,
disclosure or distribution of the Confidential Information by any person who has gained
access to the Confidential Information directly or indirectly from Recipient; and-

(e) Recipient shall take all action, including, but not limited to, storing
Confidential Information in a restricted area, to ensure that only authorized personnel
identified by Recipient to Company ("Authorized Personnel") are granted access to the
Confidential Information; to enforce strict adherence to the covepants and conditions set
forth herein by any and all Authorized Personnel and any other employees, officers,
directors, representatives or agents who may have access to the Confidential Information;

and to ensure that all such persons are explicitly informed of the terms of this
Agreement ;

3. Remedies. Recipient acknowledges that the disclosure or use of the Confidential
Information er—cempetition—with of Company in violation of this Agreement shall give rise to ‘
irreparable harm and injury to Company. inadequately compensable in monetary damages.
Accordingly, Recipient agrees that. in addition to any other legal or equitable remedies that may
_be available, Company shall be entitled to equitable relief, including an injunction and specific
~ performance. in the event of any breach or threatened breach of this Agreement by Recipient. In

2
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any action successfully brought by Company to enforce its rights hereunder, Company shall also
be entitled to recover its reasonable attorneys' fees and costs of the action from Recipient.

4. Company's Rights. Recipient hereby acknowledges the Company's ownership of
the Confidential Information. Recipient shall do nothing inconsistent with such ownership and
Recipient acknowledges and agrees that nothing in this Agreement or in the relationship of
Recipient and Company gives Recipient any right, title or interest in the Confidential
Information. Recipient agrees to execute any and all instruments and documents as may, in the

Company's opinion, be reasonsbly necessary or advisable to protect and maintain the interests of !
the Company in the Confidential Information.

SNen-Selietatien—Duringithetenmef this-Avreement—Recipientshall-net—direcdy-—or
mdrectiy—enits-ewn-behalf-er-on-behalf of anether company-or-inany othereapacity—seheiifor
employment;-endeavor-to—entice away—fronr Company—reeruithire—orotherwise—interfere—with

Cempany's—relationship—with-any-persen—wheo—is-employed-by-or-ctherwise-ensaged-te—perform
servicesfor-Company:

5 Non Solicitation During the term of this agreement. Recipient shall not . directly or
indirectlv. on s own behisif or on behs!l of another company or in anv cther capacity.
colicit ‘:"o» £11 .p;:»wne'r endeavor 1o entice away from Cempeany or its affiliates. recruit.
hire or ciherwise interiere with Covpain’s relationship with any person who is emploved
by _or otherwise engasged 1o nerform services for Companv or its effiliates.  This
paragcraph is subject {0 amendment by anv purchase agreement between Company and
Recipient. The obligation with respect to this section shall remain in full force and
effect until the third anniversary following the cessation of all services delivered by or

deliveries of materials. products. parts or components bv Recipient to Company.

6.5, __ Duration of Agreement. The obligations of Recipient under this Agreement with
respect to the use and secrecy of the Confidential Information set forth in Sections 1, 2, 3, and 4,
above, shall remain in full force and effect until such Confidential Information becomes
generally known to, or readily ascertainable by proper means by, the public and shall survive the
termination of this Agreement. Fhe-ebligations—under—this—Agreement—with-respect—o-—Ben-
sclicitatien—set—ferth-in-Seetien—S—above—shall-remain—in—fuli- force-and—effect—untit-the—third
arniversary—follovdne—the—cessation—of—-all seniees-delivered—by—or—deliveries—ef—matenals:

7.6.  Governing Law: Jurisdiction. This Agreement and all transactions contemplated
hereby shall be construed, governed and enforced in accordance with the laws of the State of
Minnesotalndiana and shall be treated in all respects as a State of Minnesota contract without ]
regard to laws related to choice or conflict of laws. The parties hereto irrevocably consent to the
jurisdiction of the courts of the State of Minnesota with respect to any and all actions related to
this Agreement or ils enforcement and the parties to this Agreement irrevocably waive any and
all objections thereto.

¥ ‘
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8-7. _ Severability. Recipient acknowledges that the restrictions contained in Section 2 |
are, under the circumnstances, reasonable and necessary to safeguard the goodwill and proprietary
and other protectable interests of the Company. Should these or any other clause, portion,
section or paragraph of this Agreement be unenforceable or invalid for any reason, such
unenforceability or invalidity shall not affect the enforceability or validity of the remainder of
this Agreement. Should any particular provision or restriction including, but not limited to, the
covenants and restrictions of Section 2, be held to be unreasonable or unenforceable for any

reason, then such covenant or restriction shall be given effect and enforced to whatever extent
would be reasonable and enforceable.

ai

24 Captions. The captions herein are for convenience and identification purposes |
only, are not integral parts of this Agreement and are not to be considered in the interpretation of
any part of this Agreement.

30-9. Entire Agreement. This Agreement contains the entire agreement of the parties I
hereto with respect to the subject matter hereof and shall be deemed to supersede all prior and

contemporaneous agreements, representations, and understandings where written or oral, and the
same shall be deemed to have been merged into this Agreement.

10 Counterpasts. This Acreement may be executed in one or more coumerparts. each

o~

of which shall be dezmed an origine’. and zif of which when taken together shall constitute one
and tiie sarme document.

IN WITNESS WHEREOF, the parties have duly executed this Agreement as of the date
first above written.

"RECIPIENT" "COMPANY"
e Bngd]
Perfgrmance Brgnd£lInc TW Enterprises, Ltd.
. 7 p TS
e 7 i P -
oy (P —— by 2 AP ZA
P /
e
Stacy Kaufman Mark Osl,uﬁd |
(printed) (printed)
lil'esid ent President |
(title) (title)
4
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